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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA ) 
) 


Vv. Criminal No. 
) 375-'59 

WALTER U. SMITH, Grand Jury No. 289-59 

) 


_ Assault with a Dangerous Weapon 
(22-502 D. C. Code) 


Defendant 


RELEVANT DOCKET ENTRIES 


> 


Proceedings 


Presentment and Indictment - Filed (1 Count) 


Copy of indictment given to defendant; ° 
ARRAIGNED, Plea NOT GUILTY entered; 
Case is referred for appointment of counsel; 
Defendant REMANDED to the District of Columbia 
Jail; MATTHEWS, J. 


Defendant's Instructions 1-16 (Inc.), filed. 

TRIAL RESUMED: same jury; Alternate juror 
discharged; Jury RETIRES to consider their 
verdict; VERDICT: Guilty of Simple Assault; 
Case is REFERRED TO the Probation Officer 
of the Court; Defendant REMANDED to the 
District of Columbia Jail; Attorney Charles 
Halleck present. PINE, J. 


AFFIDAVIT in support of application for leave to proceed 
on appeal from judgment, and for transcript of proceed- 
ings, without prepayment of costs, filed and GRANTED 
PINE, J. (N) 

NOTICE OF APPEAL, filed. 


June 30 JUDGMENT and COMMITMENT of 6-29-59 - Filed 
PINE, J. 
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[ Filed in open Court, April 20, 1959] 
[ INDICTMENT] 


Grand Jury Impanelled on February 26, 1959, Sworn in on March 3, 
1959. 

ae * 

The Grand Jury charges: 

On or about February 23, 1959, within the District of Columbia, 
Walter U. Smith made an assault on Donzell Smith with a dangerous 
weapon, that is, a hard, sharp instrument, a more exact description of 
which is unknown to the grand jury. 

/s/ Oliver Gasch 


Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: 


Charles L. Memin 
Foreman 


[ Filed May 1, 1959] 


PLEA OF DEFENDANT 
On this Ist day of May, 1959, the defendant Walter U. Smith, ap- 
pearing in proper person and requests counsel be appointed by the Court, 
which is so ordered, and being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to him, pleads not guilty 
thereto. 
Copy of indictment given to defendant. 
The defendant is remanded to the District Jail. 
By direction of 
BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court #4 


* * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed July 24, 1959] 
UNITED STATES OF AMERICA ) 
versus Criminal No. 375-59 
) 


WALTER U. SMITH 
Washington, D. C. 
June 1, 1959 
The above-entitled matter came on for hearing before HONOR- 
ABLE DAVID A, PINE, anda Jury, at 1:45 o'clock p.m., June 1, 1959. 
APPEARANCES: 
For the Government: 
Victor W. Caputy, Esq. 
For the Defendant: 
Charles Halleck, Esq. 
PROCEEDINGS (1:45 p.m.) 


THE DEPUTY CLERK: United States versus Walter U. Smith. 
Criminal Action 375-59. 

* * ok 

THE COURT: “Bwear the panel. 

(The jury panel was sworn on voir dire. ) 

THE COURT: Members of the panel, the District Attorney will 
identify the case and ask you certain questions. 

The Court will assume the answer of each and every juror is in 
the negative unless a juror states to the contrary. 

* * * * 

VOIR DIRE OF THE JURY 

MR. CAPUTY: Ladies and gentlemen of the prospective jury 
panel, this is the case of the United States versus Walter U. Smith. 

ae * * * * * 

Is there any reason why you can't decide this case fairly and im- 
partially upon the evidence as it will be given by each witness during 
the course of the trial? 

(No response. ) 
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I assume by your silence that the answers to the questions are 


in the negative. Thank you. 

THE COURT: You may inquire, Mr. Halleck. 

MR. HALLECK: Thank you, your Honor. 

+ + cs ca * * 

Now ladies and gentlemen of the jury, I will ask you if all of you, 
as members of the jury panel, have received a handbook instructing 
you in your duties as jurors? Would those of you who received a hand- 
book or have looked at that handbook please raise your hands? 

I see that all of you have raised your hands. 

Now I will ask all of those of you who have read the handbook and 
digested the material therein to please raise your hand? Thank you. 

Now I will ask you one further question: having all received this 
handbook and read it and digested the material therein, would those of 
you who would be inclined to follow the information contained therein, 
to be guided by the information that is contained in that handbook, in 

performing your duties as jurors, would those of you who would 
be so inclined please raise your hand? 

Let me put it this way, I see so many hands: would any of those 
who would be inclined to disregard that information and to go ahead 
without what it says in the handbook, would those of you who didn't 
show your hand, would you please stand and identify yourselves, please? 

I gather by the fact that none of you have stood, that all of you would 
be inclined to follow the suggestions contained in the handbook and con- 
duct yourselves as jurors as the information contained in the handbook 
would lead you to so conduct yourselves. 

May we approach the bench, your Honor? 

THE COURT: Yes. 

(Bench conference:) 

MR. HALLECK: At this time, your Honor, I would move to strike 
the entire jury panel as a result of the answers just received by my 
questions. 


I believe that the previous cases dealing with this matter, in the 
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Court of Appeals, have gone on the point that there was no indication by 
any juror that he would be conce med in his deliberations as a juror by 
anything he read in the handbook. 

I believe here we have now all of the jurors who have indicated 
they have received, read the handbook and would be guided in their de- 
liberations by what is contained in the handbook. I therefore would 
move to strike all the jury panel on the ground that they are now 
prejudiced by having received this handbook, and that they are no longer 
free to completely conduct themselves as jurors as they would have been 
had that handbook not been made available to them. 

THE COURT: Your motion is overruled. 

MR. HALLECK: Thank you, your Honor. 

* * * * * * 

MR. HALLECK: * * ** Do any of you have immediate mem- 
bers of your family who are lawyers? Would you rise and state your 
name, please? 

A VOICE: Cecelia Kennedy. May I say my father is an attorney? 

MR. HALLECK: Miss or Mrs. ? 

MISS KENNEDY: Miss. 

MR. HALLECK: Would the fact that your father is an attorney 
have any bearing at all in your mind, in the way you would view the law 
and the evidence as presented to you, would you have any preconceived 
ideas about what the law is or ought to be? 

MISS KENNEDY: No, sir. 

MR. HALLECK: Thank you. What is your name? 

MR. COX: Cox. C-o-x. My brother is a practicing attorney, 
but he is not in my immediate family in Washington. 

MR. HALLECK: I see. Would that fact, sir, influence you in any 


way in the manner and the questions I just addressed to Miss Kennedy? 
MR. COX: Certainly not. 


MR. HALLECK: Thank you. 
* 2 * * ok * 


MR. HALLECK: Thank you. Now would those of you who are 
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government employees please raise your hand? I see very nearly all 
of you. 

Now I would ask one further question: is it the fact, that with 
only one or two exceptions, the entire jury panel, all of you, are govern- 
ment employees, would you be inclined to be sympathetic toward the 
government's viewpoint as it is presented in this case? 

Would any of you be inclined to believe the government's side, 
for, as one of the factors, the reason that you are a part of the govern- 
ment? 

Now I will ask you one further question: would any of you have any 
reason that you can think of, about any reluctance to apply the law as 

given to you by his Honor at the conclusion of the case, to the facts 
as they are presented to you in the case? 

(No response. ) 

Would any of you have any feeling that they would be inclined to 

apply whatithey think the law ought to be in the event that problems arise 


in this case which would seem to be of a controversial nature? 


(No response. ) 

Can any of you think of any reason at all that might influence you in 

any way, in arriving at a decision in this case? , 
(No response. ) 

Can any of you think of anything that might embarrass you in any 
way or for any reason you would be disinclined to desire to sit in judg- 
ment on this case? 

(No response. ) 

Thank you. I have no further questions, your Honor. 

* * * * * * 

THE COURT: Is there any member of the panel who would not 
follow the law as I give it to you, if it appeared that there was something 
in this handbook which might be in conflict with the law as I give it to the 
jury? 

(No response. ) 
I take it- by your silence that none of you would be so disposed. 


Call twelve. 
* * * * * 
THE COURT: The challenge is with the government. 
MR. CAPUTY: The government is satisfied. 
THE COURT: With the defense. 
MR. HALLECK: Number eleven. 
THE DEPUTY CLERK: Number eleven, George O. Hatchet, you 
are excused. Miss Frederica Hobson, take seat number eleven. 
THE COURT: With the government. 
MR.CAPUTY: Satisfied. 
THE COURT: With the defense. 
MR. HALLECK: Satisfied, your Honor. 
THE COURT: Swear the jury. 
(The jury was sworn. ) 
THE COURT: Call one alternate. 
* * * 
MR. CAPUTY: Satisfied. 
THE COURT: With the defense. 
MR. HALLECK: Satisfied, your Honor. 
THE COURT: Swear the alternate. 
(Juror alternate number 1 sworn.) 
THE CLERK: All witnesses in the case of the United States versus 
Walter U. Smith, please step forward and retire to the witness room. 
THE MARSHAL: All witnesses on both sides, step this way. 
(Witnesses excluded. ) 


* * * * * 


OPENING STATEMENT ON BEHALF OF DEFENDANT 

* * a * * ae 

MR. HALLECK: * * * * * We expect to prove to you, ladies and 
gentlemen of the jury, that if Walter U. Smith did in fact do all of these 


things which Mr. Caputy has laid out to you in such great agonizing de- 
tail, that if he did these things we expect to show you that there is every 


strong possibility that he did these things because something went wrong 
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in his head, because he is a man who has been hounded, who has suffered 
and worried and deterioriated to the point where he no longer knew 
what he was doing. 

And I do not say to you, please not, that we will prove any of these 
facts to you, because we dont have to prove anything. We merely want 
to show you what we believe the circumstances were; and then of course 
we will have to see what the government proves. 

If at the conclusion of the whole evidence in the case, after the Court, 
his Honor, has given you appropriate instructions as to what the law is 
in this jurisdiction, well then we will ask you for a fair, impartial and 


just verdict. Not one tinged with anger or influenced by any agonizing 


details of any alleged crime. I am sure that we can depend on you. 
Thank you. 

MR. CAPUTY: I ask your Honor please, that counsel's reference 
to my opening statement, wherein he states I outlined my case in "agoniz- 
ing detail," I ask that that word "agonizing" be stricken. 

* * * * * * 

THE COURT: The jury will decide this case on the evidence and 
under the law as the Court gives it to you. What counsel stated in their 
opening statements is not evidence. 

You may proceed. Call your witness. 

* * * * 

DONZELL SMITH 
was called as a witness for and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name, Madam? A. Donzell Smith. 

Q. Would you for the record spell your first name? A. D-o-n- 
z-e-1-1. 

Q. Are you related to the defendant Walter U. Smith? A. Wife 
of Walter U. Smith. 
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Q. Now under the law, Madam, you are not required to testify 
against your husband. Do you wish to testify against your husband? 
A. Yes, Ido. 

THE COURT: Madam, you are competent to testify but not com- 
pellable to testify. Now you wish to testify, do you? 

THE WITNESS: Yes, I do. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. When were you married to Walter U. Smith? A. October 31st, 
1942. 

Q. And where were you married? A. Greenwood, South Carolina. 

THE COURT: Keep your voice up and speak slowly and distinctly. 

BY MR. CAPUTY: 

Q. And after the marriage did you live with Walter U. Smith? 
A. I did. 

Q. And have you lived in the District of Columbia after the mar- 
riage? A. Yes, I did. 

Q. When did you come to the District of Columbia? A. No- 
vember '48. 

Q. And lived here with Walter U. Smith in the District of 
Columbia, you lived here after you came here? A. Yes, I did. 

Q. Prior to February 23, and on February 23, 1959, were you 
living with your husband Walter U. Smith? A. I was not. 

Q. Separated? A. Separated. 

Q. Now when was it that you and your husband separated? A. 
January of '57. 

Q. Now at the time that you separated from your husband, in 


January of 1957, where were you living with him prior to the separation ? 


A. 712 Farragut Street with my brother. 

Q. Now where were you living with your husband? A. 3115 13th 
Street, Northwest. 

Q. And after the separation where did you move to? A. 1712 Farra- 
gut, Northwest. 
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Q. Farragut Street? A. Yes. 
Q. Were you living at 712 Farragut Street, Northwest, in the 
District of Columbia, on February 23, 1959? A. Yes, I was. 


Q. Are you working, Ma'am? A. Yes. 

Q. Were you working on February 23, 1959? A. I was. 

Q. And where were you working? A. Woodward & Lothrop's. 

* * * * * * 

Q. What time did you leave work at Woodward & Lothrop's? 

A. I boarded the streetcar at six-twenty. 

* * * * * * 

Q. **** (A. I traveled to 11th and Monroe, the end of the 
line there. 

Q. Did there come a time when you alighted from the streetcar, 
that you got off of the streetcar? A. Yes. 

Q. After you got off of the streetcar where were you going? 

A. I was on my way to get the crosstown bus over on Georgia and 
New Hampshire Avenue. 

Q. And after you alighted from the streetcar did you walk in that 
direction? A. Yes, I did. 

Q. On what street were you walking? A. 11th, for a distance, 
and then crossed between 10th Street over on Spring Road. 

Q. Were you on Spring Road? A. Yes, I was. 

Q. Now will you tell the court and jury what if anything took place 
when you were walking on Spring Road? A. I was walking on Spring Road 
and someone came up behind me and put their hands over my face, for 
maybe a second they didn't say anything, then all of a sudden he started 
beating and cursing me and said that I hadn't been to work. 

Q. Who was that person that put his hand behind you and started 
to beat and curse you? Who was that person? A. Walter U. Smith. 

Q. Do you see him here in the courtroom? A. Yes, Ido. 

Q. Point him out. A. There (indicating). 

Q. Which one? A. In the center of the table. 

Q. Where? A. In the center of the table. 
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MR. CAPUTY: May the record show that she has pointed at the 
defendant Walter U. Smith? 

THE COURT: Yes. 

_BY MR. CAPUTY: 

Q. Now in your own words tell us what happened from that point 
on when he started to beat you? A. Well he beat me from there, from 
Rock Creek Church Road and Spring Road, to 3621, I knew the girl that 
lived there, so I finally got up there and was yelling for help, and she came 

to the door. She came to the door and she said she saw the knot on my 
head. She called the police. 

MR. HALLECK: I object to what she said and ask that be stricken. 

THE COURT: Sustained. 

BY MR. CAPUTY: 

Q. What happened when you were at the door? A. At that time 
she came to the door and I don't remember anything else, because he 
dragged--knocked me down the steps, how I got out I don't know. But when 
I gained consciousness I stood up, I held my hand up and then my hand 
just fell limp, and I knew then that I was cut, I saw the blood and I knew 

I was cut then. Again I went down. 

Q. Did you see any kind of a weapon in his hand? A. Before I 
was knocked down the steps I did see a weapon. 

Q. Whatkind? A. I don't know what it was. The only thing I 
did saw was something shiny. What it was I don't know. 

Q. Can you tell me--in what hand was that weapon? Do you re- 
call? A. The right hand. 

Q. And after you had seen that weapon in his hand can you tell us 
whether he had used that hand containing that weapon on you? A. I can't 


tell, because I was knocked unconscious. I don't know what hand he used 


at the time. 

Q. Now did there come a time when you went to the hospital? Did 
you go to the hospital? A. I was hospitalized that night. 

Q. What hospital did you goto? A. They first carried me to 
Washington Center, and then I was later transferred to D.C. General. 


Q. And how long did you stay at the D. C. General? 
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MR. HALLECK: Iobject. Anything that happened afterwards has 
no purpose. It is merely for the purpose of inflaming the jury. 
THE COURT: Overruled. 
BY MR. CAPUTY: 
Q. How long were you at the D.C. General? A. For five weeks. 
Q. Do you know what if anything they did for it? A. Ihad sur- 
gery on the arm. Ihad surgery on it twice, on the arm. 
Q. Now other than the hand did you have any other marks or 
bruises on you? A. My face, I had thirty stitches in my face. 
Q. Which side? A. The left side; 25 in my arm; my body and 
legs was also bruised badly. 
Q. You had marks and bruises on your body? A. Yes, and legs-- 
right leg. 
Q. Now this/that you have testified to took place in the District of 
Columbia? This happened in Washington? A. Yes, it did. 
MR. CAPUTY: You may examine. 
CROSS EXAMINATION 
BY MR. HALLECK: 
Mrs. Smith? A. Yes. 
After you; and I believe you call him "See", don't you? 
Yes, I do. 
Q. That is the defendant, Walter U. Smith, you refer to as See? 
A. Yes, Ido. 
Q. After you and See came to Washington in 1949, where did you 
live? A. We lived on 1611 Muridon Street, Northwest. 


Q. Now from 1948 when you came here, until 1957 when you 


separated, let's take about the first four years after 1948 when you first 
came here, did Walter work steady then? 

MR. CAPUTY: I object, for the same reason that the objection 
was made when the government-- 

THE COURT: I sustain your objection. 

MR. HALLECK: May Ibe heard at the bench? 

THE COURT: Yes. 
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(Bench Conference:) 
MR. HALLECK: As I have indicated, your Honor, the defense in 
this case is going to be insanity. I believe I have a right, since Mr. 


Caputy has asked when she came to Washington and has opened the door 
on his direct examination, to the past history of this couple, I believe I 
have a right to explore it with an eye towards developing certain testimony 
which may bear upon the defense in this case. Part of that testimony, 
and I expect if allowed to ask the questions, part of the testimony will 

develop that Walter Smith, when they first came to Washington, 
had a good work record and worked steadily and that a deterioration which 
I spoke of occurred up to the point of their separation in 1957. 

I know of no other way to get to it than by this witness here. She 
knows perhaps better than anyone. I have interviewed her earlier, as 
Mr. Caputy knows, and have already determined what the answers to these 
questions should be. 

I therefore request that I be permitted to interrogate her with re- 
gard to this period. 

THE COURT: Your defense is insanity? 

MR. HALLECK: Yes. 

THE COURT: I heard you say something was wrong with his head. 

MR. HALLECK: Our defense will be that this man, we expect to 
put in some evidence that this man was suffering from mental disease or 
defect at the time of the crime. I will then expect that the government will 
not be able to prove beyond a reasonable doubt that this man is free of 
mental disease or defect at the time of the crime. I believe according to 
the law the Court of Appeals has set it out for me. 

MR. CAPUTY: He can do that as to part of this case. As to the 

question he asked, it has no bearing, just as he contended that it 
made no difference how long she worked. 

THE COURT: Inasmuch as his defense appears to be insanity, I 
will let the witness answer, will let the question be asked. Now no use 
to bring her back and start afresh. 

MR. CAPUTY: Is your Honor going to let him go into insanity as 
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part of my case? 


THE COURT: If it comes in properly on cross-examination. 
MR. CAPUTY: I think insanity-- 
THE COURT: I have overruled the objection. Go ahead. 
(In Open Court:) 
THE COURT: You may inquire. 
BY MR. HALLECK: 
Q. Mrs. Smith? A. Yes. 
Q. In about 1950 was Walter working? A. Not too steady. 
Q. Between 1950 and 1952, did he work fairly regularly? A. 
Fairly. 
THE COURT: What is the answer? 
THE WITNESS: Fairly good. 
THE COURT: Fairly good? 
THE WITNESS: Yes. 
BY MR. HALLECK: 
Q. What sort of employment was he engaged in? A. Construction 


work, mostly. 


Q. Was he bringing home money and helping to support you? At 


that time? A. Fairly good. 

THE COURT: You will have to speak distinctly so we can under- 
stand you. 

BY MR. HALLECK: 

@. Now the two of you got along at that time, didn't you? A. Yes. 

Q. And he was a loving husband? A. Yes, he was all right. 

Q. And had been since you were married? A. Fairly good. 

Q. Now did there come a time when your relationship began to 
deteriorate? A. Yes. 

Q. And about; when was that? A. I would say from '52, --the latter 
part of '52. 

Q. Isee. Now in the latter part of 1952 did Walter begin to stop 

working as regularly as he had been? A. Yes. 

Q. Did he tend to lay around the house and not seem to care about 
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going to work? A. Sometimes, yes. 

Q. Now prior to 1952 had you two gone out on occasions to dances 
and different things like that? A. Yes, we had gone out sometimes to- 
gether. 

Q. Now after the time when you have stated that your relationship 
began to deteriorate, did Walter stop taking you out to these things, 
these dances and parties? A. Yes, yes, he did. 

Q. Would you say that he seemed to lose interest in that sort of 
thing? A. He didn't seem to lose interest in going to these things. But 
he seemed to be losing interest in me going with him sometimes. 

Q. And had you given him any cause for that? A. No. 

Q. Isee. Now for about a year prior to your separation, would 
you tell us what your relationships were with your husband in regard to 
your general living conditions, living together? Was he working and 
bringing in any money? A. The years after we were separated? 

Q. About a year before the separation, about the year preceding 
January of 1957? A. No, he wasn't working too good then, he wasn't 
bringing home anything. 

Q. Isee. Were you behind in the rent? A. Yes, we were. 

Q. With whom were you living at that time, you and your husband? 
A. Mabel Bolden. 

Q. Now during this period of time were you working? A. Yes, 

I was. 

Q. Regularly? <A. Yes. 

Q. Now am I correct in stating that your husband, Walter, took you 
to your family's house from Mrs. Bolden's? A. Yes, he did. 

Q. And was that because you were back in the rent and she put you 
out and he took you up there until he could get some sort of work and then 
expected then to have a home for you? A. Yes. 

Q. Now do you know of your own knowledge whether or not after 


he took you to your family's house, whether he obtained any work or 


did any work? A. He did have a job once working at Garfield Hospital, 
for I would say about four months. 
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@. Isee. A. A little bit more, or probably less than four months. 

2. Do you know whether he was dismissed from the job or whether 
he just left? A. I don't know. 

Q. Now during this time did you have any contact with him? 

A. He would call me and come around. He would come around to the 
house. 

Q. Now did he call you frequently? A. Yes. 

Q@. Now is it'true that these phone calls were often quite long? 

A. Yes, they were. 

Q. And is it also true that these phone calls almost invariably de- 
generated into arguments and fights and the passing of recriminations back 
andforth? A. Yes, there were arguments. 

Q. Would you say that almost every time he called that it developed 
that way? <A. Yes. 

Q. About how often did he call, the six months prior to the happen- 
ing of this incident? A. Sometimes a couple of times a week, I would 

say two or three times a week. 

Q. The last three, four or five months prior to this incident you 
have told Mr. Caputy about, and the jury, did you see Walter? A. Yes, 

I did. 

Q. Where? A. He would always come up to the house. 

Q. He would come to the house? A. Yes. 

Q. And what would he do when he would come to the house? A. He 
would sit down and talk. 

Q. Isee. Would those talks degenerate into arguments then? 

A. Sometimes. 

Q. And to your knowledge was he at that time, a month prior to 
the incident you have told about here, in which you were injured, about a 
month prior to that was he working to your knowledge? A. I don't know. 

Q. Now let us get to the night in question that you have testified 


about, February 23rd. Did you see Walter prior to the time you say he 
placed his hands upon you? A. _ I did not. 


Q. Do you know where he came from? A. I don't. 
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Q. Now is it true that he walked up and placed his hands over your 
eyes from behind you? A. He did. 

Q. And kept them there for a while that way, saying nothing? 

A. Yes. 

Q. That was rather strange, wasn't it? A. Yes, it was. 

Q. Now after he held his hands over your eyes for a while and said 
nothing to you, what was the next thing that happened? A. The next 
thing happened, he started cursing and then he started beating me, saying 
that I ain't been to work. 

Q. Isee. And you had been to work# A. Yes, I had been to work. 

Q. If he said you hadn't been to work he must have been suffering 
from some delusion? 

MR. CAPUTY: I object. 

THE COURT: Objection sustained. 

BY MR. HALLECK: 

Q. It wouldn't have been true then? A. No, it would not. 

Q. Now did he say anything else to you during the time he began 

to beat you? A. Yes, he was talking all the while. 

Q. Did he accuse you of running around with other men? A. Yes, 
sometimes. 

Q. Did he accuse you of all sorts of infidelities? A. Not too many-- 

Q. Of not being true tohim? A. Not too much. He just said I 
was going around with somebody. He said I hadn't been to work that day; 
he said I had been with some man. 

Q. Isee. And of course that wasn't true either? A. No, that 
wasn't true. 

Q. And you have never given him any reason to truthfully believe 
that you might have been out with other men or running around with other 
men? A. No. 

Q. And if he had that idea it was wrong? A. Yes. 


Q. Incidentally, you certainly have not been out chasing around 
with other men, have you? A. No. I had been to work. 


Q. Well at any time after your separation? Between the time 
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you were separated and the time you saw him this night when he walked 


up and placed his hands over your eyes in a strange manner? You hadn't 
been out running around with other men, cheating on him? A. No. 

Q. Now when he first started beating on you, how did he do that; 
with his fists? A. Yes. 

Q. Now did he slap you with his open hand? A. I don't remember. 
I think it was his fists, I don't remember if it was his hands or not. 

Q. About how far did this slapping you and hitting you go on? 

A. About a block and a quarter, I would say. 

Q. And at all the time he was doing this was he saying anything 
that really made any sense? A. Not to me it wasn't making no sense. 

Q. Isee. Now you say you finally got up to the door of a friend 
of yours? A. Yes. 

Q. Was he still hitting you at that point? A. Yes, he was. 

Q. And all he had done had been to hit you at that point so far as 
you know; is that correct? A. That is so. 

Q. Now let me ask you this, first: did your friend come to the door? 

A. Her father came to the door. 

Q. Her father? A. Yes. He answered the door. 

Q. Did she come to the door? A. Yes, she came after because 
he didn't know who I was, and I yelled her name and she came to the 
door. 

Q. Well how long were you on the porch there while the father 


first answered the door and then your friend came to the door? A. I 


was there a couple of minutes. 

Q. Onthe porch? A. Yes. 

Q. And Walter was there? A. Yes. 

Q. Did you talk with these people there? A. No, I didn't. 

Q. Did you say anything either to her father or to Smitty? A. I 
said to her, "he said I hadn't been to work." I said, "Smitty can tell 
you that we worked all day together.'' I remember Saying that. 

Q. Does she work with you? A. Yes, she does. 

Q. And then at that point is it your testimony that he dragged you 
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off the porch? A. That I don't know, howI got off, if he dragged me 


or knocked me off, because when I landed on the pavement I was 
unconscious. I don't know-- 

Q. So you don't know? 

THE COURT: Let her finish. Goon. She hadn't finished her 
answer. 

BY MR. HALLECK: 

Q. Would you please finish your answer? A. I said I don't know 
if he knocked me down or dragged me down, because I remember him 
hitting me up there. But now how I got down the steps I don't know if I 
was knocked down or dragged down. 

Q. Now at that point, at the time you were up on the porch and then 
knocked or dragged down the steps, you hadn't suffered any of these cuts 
which you now have testified about,had you? A. No. 

Q. And when you were knocked down the steps you say from that 
point on you don't remember what happened? A. I don't remember 
what happened. 


Q. You didn't see him use any sort of a weapon on you? A. I 


didn't see him use any kind of weapon on me. 

Q. Asa matter of fact you couldn't positively say what it was 
that caused your injuries, could you? A. No, I couldn't. 

Q. It could have been broken glass? A. Iam sure it wasn't 
broken glass, though. 

Q. Do you think it might have been? A. No. I know it wasn't 
broken glass. 

Q. Isee. Now you testified you next came to and realized you had 
been cut? A. Yes. 

Q. By something? A. Yes. 

Q. You don't know whether or not Walter actually cut you, do 
you? A. Iam sure he can-- 

Q. Of your own knowledge do you actually know whether or not he 
cut you? A. Yes, Ido. 

Q. But you were unconscious at the time it happened? A. Yes. 
There was no one else there to cut me but him. 
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Q. Pardon? A. I know he cut me because there was no one 
else there to cut me but him. 

Q. Well, where was Smitty? A. Smitty was inside. She didn't 
come outside-- 

Q. She had gone back inside at that point? A. Yes. 

Q. That was while you were unconscious she went inside? A. I 
don't know what happened because when he knocked me down the steps I 
don't know anything else. She said she was going to call the police, that 
is all I know. 

* * * * * * 

Q. Now do you remember after you were injured, were you 
conscious when the ambulance came, or the police car? Do you know 
how you got to the hospital? A. I was conscious when the police car 
came. 

Q. Was Walter there at that time? A. Yes, he was there. 

Q. Asa matter of fact he was holding you in his arms, wasn't 
he? A. I don't know. 

Q. Well was he right there beside you when the police car came? 
A. Yes, he was there but I don't know if he was holding me or not. 

Q. Do you know whether or not he made any effort to do anything 
about your injuries? 

MR. CAPUTY: I object. 

THE COURT: Overruled. 

BY MR. HALLECK: 
Q. Do you know that, Ma'am? A. I don't. 


Q. Now you would like to see your husband go to jail for this, 
wouldn't you? A. Yes, I think he should be punished. 
Q. Would you like to see him put in jail if this was a result of 


something that was wrong with him mentally and that he couldn't help? 
MR. CAPUTY: I object. 
THE COURT: Sustained. 
MR. HALLECK: Would your Honor indulge me one moment? 
THE COURT: Yes. 
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BY MR. HALLECK: 


Q. Now Mrs. Smith, for some period of time before you and your 
husband separated, he had begun to show violent fits of temper, had he 
not? A. He was--he has always been high-tempered. 

Q. Has he always had difficulty in controlling himself when he 
gets mad? A. Yes, he has. 

Q. And does it take very much to send him into one of these fits 
of rage? A. No. 

Q. And when he loses his temper in these fashions or goes into 
one of these fits of rage, is he able to get control of himself very easily? 
A. No. 

Q. One other thing: are you familiar with his educational back- 
ground? A. Yes, Iam. 

Q. How far did he go through school, if you know? A. Very 
little. 

Q. Can he read and write? <A. Not very much. 

Q. Of course you are well educated? A. I wouldn't say too well 
educated. 

Q. You finished high school, did you not? A. Yes. 

@. And you do have a good job? A. Fairly good. 

MR. HALLECK: I believe that is all the questions I have, your 
Honor. 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. How long had you worked at Woodward & Lothrop's, Mrs. 
Smith? A. Nine years and eleven months prior to when I was injured. 

Q. Now during this period of time that you worked at Woodward & 
Lothrop's, how often was he employed? Your husband, during this 


nine years and eleven months? A. From '49 to '50 he was employed 
pretty regularly; from then on he would slack off of work quite a bit. 


Q. Now since your separation in 1957, January of '57, did he 
contribute anything to your support? A. No. 
MR. CAPUTY: That is all I have. 
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MR. HALLECK: I have one other question, if I might, in connec- 
tion with that last question. 

THE COURT: All right. 

RECROSS EXAMINATION 
BY MR. HALLECK: 

Q. Did it seem to in any way bother him, or did he indicate to you 
any unhappiness over his being unable to find work and provide a home 
for the two of you? A. Yes. 

MR. HALLECK: Thank you. 

THE COURT: You may step down. 

(Witness excused. ) 

MR. CAPUTY: Call Miss Smith. 
Whereupon, 
ELIZABETH V. SMITH 
was called as a witness for and on behalf of the government and, having 
47 been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Will you state yourname? A. Elizabeth Smith. 

Q. Miss or Mrs.? A. Miss. 

Q. Where do you live, Miss Smith? A. 3621 10th Street, North- 
west. 

* * * * * * 

Q@. Where are youemployed? A. Woodward & Lothrop's. 

Q. And where is Donzell Smith employed? A. Woodward & 
Lothrop. 

* * * * * * 

Q. Now did you see Donzell Smith during the course of her em- 
ployment at work on February 23, 1959? A. Yes, I did. 

Q. And at the time that you saw her at work on February 23, 1959, 
was there anything wrong with her left hand? A. No, it was not. 

Q. And did she have any scar on the left cheek when she was work- 
ing during the day on February 23, 1959-- 
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MR. HALLECK: I will stipulate that these injuries that she had 


was a result of this incident on the night in question. 
THE WITNESS: There was no scar. 
MR. CAPUTY: I don't want the stipulation. 
BY MR. CAPUTY: 

Q. What time did you leave work on February 23, 1959? A. 
Five-fifteen. | 

Q. Where did you go? A. I went straight home. 

Q. And after you left work did there come a time that you saw 
Donzell Smith after you got home from work? A. Yes, I did see Donzell 
after I left work. Donzell Smith came to my house between seven and 
seven-thirty, Monday, February 23, 1959 

Q. Now will you tell us about the time that you saw Donzell Smith 
at your home on February 23, 1959? A. Between seven and seven-thirty 
I had sat down to the dinner table to eat my dinner. I heard a scream in 
the street. I didn't particularly pay any attention to it at first. Then I 
heard a rumble at my door. I heard someone say "Smitty, Smitty". I 
jumped up from the dinner table and answered the door. 

When I went to the door Donzell Smith and her husband Walter Smith 
were standing at the door. She was crying. She had a knot on her head, 
on the left side, as big as an egg. 

I said, ‘What is going on?" 

She said, "Tell him, Smitty, tell him that I worked." 

I turned to him and said, "She did work today. What is the matter? 
What is going on?" 

I just had on my sandals. He stamped on my foot. He said, "You 
mind your own damn business, you don't have anything to do with it". 

I said, "Just a minute, you don't talk to me in that manner, you are 


on my property. If you are going to talk to me in that manner get off of 


my property and get off now." 
He turned to Donzell Smith, and he grabbed her--he still had her 
by the arm, gripping her tightly. He says "Come on here". He 
dragged her down the steps bodily, bump, bump, bump, all the way down 
the steps. I turned and went in the house and called the 10th Precinct 


24 

and asked them would they come right away. 

* * ok ok * * 

MR. CAPUTY: May the record show that the witness has pointed 
to the defendant, Walter U. Smith? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Now after you called the police did there come a time that you 
leftyour house? A. Yes. 

Q. And where did you go? A. I called the police, and then I came 
back to the door to see which direction they went in. When I came back 
in the direction, on the lower stoop of my front was a puddle of blood. 


It was as large as this circle on this desk (indicating). I went back in 


the house and got some water and I attempted to wash the blood off-- 

MR. HALLECK: I object. I think that has no bearing on this 
case. It merely serves to agonize the case and inflame the jury. 

THE COURT: Overruled. 

BY MR. CAPUTY: 

Q. Go ahead and tellus. A. When I washed the blood off of my 
front and started sweeping the street, because the blood had dripped from 
my front porch partially down the street, I saw Donzell and her husband. 
He was pulling her back up the street. She was bleeding profusely from 
the head, face, and arm. I stopped there a minute to look at her and he 
was taking a dirty handkerchief, tying it around her wrist, and the blood 
was still oozing out of the arm. 

Q. Now this that you have testified to took place here in Washing- 
ton, what you observed? A. On Tenth Street, yes, just a little below my 
house. That is where I saw him tying the handkerchief around her arm. 

MR. CAPUTY: Your witness. 

CROSS- EXAMINATION 
BY MR. HALLECK: 

* * * a * * 

Q. When you came to your door where were Walter and Donzell 

standing? A. Standing on my front. He was holding her arm. 
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Q. And at that time what was he doing to her if anything? A. He 
was holding her arm. 
Q. Just holdingher? A. He had it gripped tightly, that is all I 


Q. And they were standing there? A. Yes. 

Q. And Donzell was calling out to you? A. She was crying and 
telling me to tell him that she did work that day. 

Q. Isee. And you told him that? A. I did, and he told me to 
shut up and mind my damn business. 

Q. Then for no apparent reason he stamped on your foot; is that cor- 
rect? A. He seemed to resent the fact that I answered her question, 
and he stamped on my foot. 

Q. Didn't that seem strange to you? A. No, it didn't seem 
strange. 

Q. In answer to a simple question like that? A. It didn't seem 
strange to me. It infuriated me, because I answered the question and he 
resented the fact I answered the question. 

Q. Isee. So that it was a perfectly normal thing to do in your 


estimation, for him to stamp on your foot when you answered the question? 


A. You say it was perfectly normal? 

Q. Yes. A. I don't know whether you would call it normal or not. 
But I think he was rude to me because I answered the question. 

Q. Had you ever seen him before? A. No, I don't know him. 

Q. He had no reason to be rude to you then, so far as you know? 
A. So far as I know, not. 

Q. Isee. Was there anything else that he did after he stamped on 
your foot while they were on top of the porch? A. He dragged her down 
the steps. 

Q. Isee. Was your father at the door? A. My father came to 
the door. He went back into the house. 

Q. While they were standing on the porch he went back into the 


house? 
* 
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Q. When he went back in the house to wash the dishes, were they 


still standing on the front porch arguing? A. Iam not sure, because so 
much happened at the time I am not sure. I don't know whether to say yes 
or no to that. 

Q. But you are very sure about the other things you have testified 
to, on direct examination, in answer to Mr. Caputy's questions? A. 
I wouldn't have any other reason to be not sure, because I was there at 
the time. You see, I went in the house to call the 10th Precinct when he 
started to drag her down the steps, when I came back from the phone 

Daddy was in the kitchen. 

Q. And they were gone from the front porch? A. He had dragged 
her down the steps then. 

Q- Then you didn't see her suffer any injury to her arm or face? 
A. No, I didn't. 

Q. So you don't know how she sustained the injuries she subse- 
quently had? A. No, I do not know. 


Q. All you know is when she was on your front porch she wasn't 


injured and when you next saw her she was? A. When she was on my 
front porch she had a knot on her head. 

Q. But she wasn't cut, let me put it that way? A. No, she wasn't 
cut, no. 

Q. Now you say you saw Walter trying to bandage her arm when 
you came out again? A. Yes, Idid. That was down the street. 

Q. Was he trying to render any other first aid or anything at the 
time? <A. No. 

Q. Did you hear them say anything at that time? A. He told the 
man it was his wife, when he walked up to the scene and said "who is she?" 

56 * * * * * * 

@. Was ita policeman? A. No; it was a man in the street. 

* * * * * * 

Q. And Walter stayed with his wife the entire time until the police 
came; is that correct? A. That is correct. 

Q. Was he holding her in his arms when the police came? A. When 
the police drove up he was standing beside her. She was holding onto him, 
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she was leaning. 


Q. Isee. A. Then the officer told Donzell to sit down. Instead 
he sat down and picked her up in his arms. 

Q. Andheheldher? A. And held her, yes. 

Q. He didn't run? A. No, he didn't run. 

Q. Did you see any weapon at that time? A. I did not. 

Q. Did you ever at any time see any weapon? A. I did not. 

Q. No hard, blunt instrument, no hard sharp instrument? A. I 
didn't see any sharp instrument. But when I was sweeping off the front 
I picked up a bent umbrella with blood on it and her coat out of the gutter. 

Q. Abent umbrella? A. Yes. 

Q. Do you know to whom that umbrella belonged? A. Ido not 
know to whom it belonged. I took it down and gave it to Donzell and told 
her "here is your umbrella and your coat". 

Q. Did she take it? A. Yes. She said, "lay it there," and I 
laid it on the step beside her. 

Q. Now did you at any time hear, after you first came to the door, 
did you hear Walter Smith screaming or shouting at his wife? A. 
Screaming or shouting? No. 

Q. Did you hear him say anything at all to her, other than as you 

have testified? A. He just told her to come on and he dragged 
her down the steps, "Come on, come on, '' and dragged her down the 
steps. That is all he said in my presence. 

Q. Isee. 

* * * 

DR. ROBERT LUCKEY 
was called as a witness for and on behalf of the government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and occupation? A. Robert Luckey, 
M.D. at the D.C. General Hospital. 
Q. And how long have you been stationed at the District of 
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Columbia General Hospital? A. Since the first of July, 1958. 


Q. And in what capacity are you there, doctor? A. Resident in 


Surgery. 
MR. HALLECK: At this time may we approach the bench? 
THE COURT: Yes. 
(Bench Conference:) 
MR. HALLECK: Your Honor, I at this time wish to note initially 
an objection to any testimony which goes to great detail about the injuries 


and the treatment and what happened and how many stitches, and where, 
and all that sort of thing. 

If Mr. Caputy wishes to show that she suffered an injury, for 

which she received medical treatment, by this witness, I will 
stipulate that the night in question she did receive an injury as a result 
of this fracas. 

THE COURT: Will you concede that it was a dangerous weapon? 

MR. HALLECK: There is no testimony to that yet. 

THE COURT: I asked if you would concede it. If you won't concede 
it he has a right to show what the injuries were from which the jury may 
infer that it was or wasn't a dangerous weapon. 

MR. HALLECK: I will concede this, that the injuries she received 
were inflicted by some hard, sharp instrument. Now that is the charge 
in the indictment and this doctor cannot testify, in my estimation, to any- 
thing more than that. 

Now the question of who wielded the hard, sharp instrument is some- 
thing else again, if in fact one was wielded, and that is something that 
this doctor certainly can't testify to, in my estimation. 

My point is this, your Honor: I don't wish to have a doctor get up 
there and put a lot of inflammatory testimony on record about all of these 
terrible injuries. It is bad enough as it is. 

THE COURT: Well, you make your objections as you go along and 
I will rule on them. 


* * 


(In Open Court:) 
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BY MR. CAPUTY: 

Q. Were you working on February 23, 1959, doctor? A. No, sir. 

Q. Did you treat one Donzell Smith? A. I did. 

Q. When? A. On several occasions. Most of the time since the 
23rd. But I did not happen to be on duty and present at the time she came 
in. 

Q. Who treated her on the 23rd? A. Doctor Shabaro. 

* * * * * * 

Q. Pursuant to a subpoena did you bring with you records from the 
District of Columbia General Hospital? A. I did. 

Q. Do you have those records with you now? A. I do. 

Q. And do those records show the entries to D.C. General 
Hospital of one Donzell Smith? A. They do. 

Q. Do they show what time she came into that hospital? A. Yes. 

* * * bd * cs 

Q. The records you kept on Donzell Smith, are they kept in the 
regular course of business and are they the official records of the hospital, 
kept in the regular course of business there at the hospital? A. That is 
right. 

Q. What time did she come in that hospital? A. She is listed as 
being admitted at 10 p.m. into the hospital. 

Q. And who treated her? A. A Doctor Shabaro. 

Q. Does it show if she had been transferred from another hospital 
to your hospital? Do the records show? A. Yes, they do. 

Q. From what hospital did she come to the District of Columbia 
General Hospital? A. From Washington Hospital Cente~ 


Q. Now again I will ask you, where was the first day that you 
treated Donzell Smith? A. The next day. 
Q. And what time? A. Approximately eight o'clock in the morning. 
Q. Now what kind of treatment did you accord Donzell Smith? 
What did you do for her? 
MR. HALLECK: I object. 
THE COURT: On what ground? 
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MR. HALLECK: On the ground I pointed out to your Honor at the 


bench. 
THE COURT: Overruled. 
BY MR. CAPUTY: 

Q. What did you do for her the next day when you first treated or 
sawher? A. At that time just inspected the bandage that was on her 
arm and checked her fingers for motion. 

Q. Was any treatment rendered by you for her face, sir? A. I 
believe that we also changed dressings-- 

MR. HALLECK: Object to the "we". He can only testify of his own 
knowledge. 

THE COURT: Sustained. 

BY MR. CAPUTY: 

Q. What did youdo? A. There were lacerations on her face 
also, and I had to change dressings on these, washing them-- 

Q. Were there any sutures on her face? A. Yes, there were. 

Q. And who suturedher? A. That was done when she came in, 
in the emergency room, that night. I can look here and find the doctor's 
name, I believe-- 

Q. From her-- 

THE COURT: He hasn't finished answering the question. 

THE WITNESS: A Doctor Harkin is listed. Harkin is listed as 
having supervised the suturing in the emergency room. It is possible an 
intern did it. 

BY MR. CAPUTY: 

Q. Now did you render any treatment to her arm, sir? A. At 
what time ? 

Q. At any time, at the hospital? 

MR. HALLECK: I object on the ground pointed out at the bench. 

THE COURT: Overruled. 

BY MR. CAPUTY: 
Q. Atany time? A. Yes, I did. 


Q. What kind of treatment? A. Approximately four weeks after 
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the injury we had to operate on the arm a second tim e-- 

MR. HALLECK: I object to that testimony as being completely in 
an effort to inflame the jury. It is unnecessary to the issues in the case. 

THE COURT: I think you should state, have the doctor testify as 
to the kind of injuries she received, the treatment thereafter is not 
relevant in determining whether it was a dangerous weapon as charged 
in the indictment. _I sustain the objection. 

BY MR. CAPUTY: 

Q. What kind of injury did she suffer, did you notice there at the 
hospital? A. She had a laceration of her left forearm, and I believe 
two lacerations on her face. I remember that. 

Q. Do the records show what kind of laceration it was on the left 
forearm, sir? A. Yes. It indicated it was a transverse laceration 
across it, what we call the flexor surface of the left forearm. 

Q. What does that mean in lay language? A. Can I demonstrate? 

Q. Yes. A. That there had been a laceration across the left 


forearm, about here (indicating between wrist and elbow, about halfway). 


Q. Any sutures necessary for the arm, sir? A. Yes, there were. 

Q. Do the records show when she was discharged from the hos- 
pital? A. Yes. 

Q. When? A. On the 28th of February. 

Q. And have you seen her since the 28th-- 

MR. HALLECK: I object to that, your Honor. 

THE COURT: Overruled. Answer yes or no. 

BY MR. CAPUTY: 

Q. 28th of what? A. Yes, I did. February. 

Q. What was the last time you saw her? A. The first of April. 

Q. And what was the condition of her arm then? 

MR. HALLECK: Object. 

THE COURT: Overruled. 

THE WITNESS: At that time we had to make a considerably larger 
incision on her arm than she had initially had in order to repair some 
nerves and tendons, and that incision was healing well. However, she 
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still had impairment of the function of the hand, particularly numbness in 
the last two fingers and some weakness of the fingers. 

BY MR. CAPUTY: 

Q. Were there damage to the nerves and tendon? 

MR. HALLECK: I object to the answer of that last question and ask 
that it be stricken and the jury disregard it. It has no bearing on the 
issues in this case. 

THE COURT: Overruled. You may show the nature and extent of 
the injuries as bearing on whether a dangerous weapon was used. 

BY MR. CAPUTY: 

Q. Were there any damage to the nerves and tendons, sir? 
A. Yes, there was. 

Q. Now, doctor, from your examination and treatment can you 
tell us what kind of,a weapon if any caused the injury to the face? A. It 
appeared that-- 

MR. HALLECK: I object unless he is qualified. That calls for an 
opinion. 

BY MR. CAPUTY: 

Q. In your opinion as a Resident Surgeon at the hospital, do you 
have an opinion as to what kind of instrument could have inflicted the in- 
jury on the arm and the injury on the cheek? 

MR. HALLECK: I object unless he is qualified as an expert to 
answer that question. 

THE COURT: Overruled. 

THE WITNESS: It would have appeared to be a sharp cutting in- 
strument of some type. 

BY MR. CAPUTY: 

Q. Now as to the injury on the arm, do you have any opinion as 

to what kind of a weapon caused that injury, sir? A. That would have 


had to have been a cutting instrument, I believe. 


Q. Now this mark on the cheek, was it a sharp, incised wound, 
or was it a ragged and jagged cut that she had on the cheek? A. We 
don't have too good of a record of that here. As I recall there were two 
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sharp incisions on the cheek. 


MR. CAPUTY: That is all I have. 
CROSS EXAMINATION 
BY MR. HALLECK: 

Q. Doctor, you don't know what caused these injuries, do you? 
A. No, sir. 

* * * * 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Could those injuries have been inflicted by a fist, doctor? 
A. I wouldn't see how they could have been. 

MR. CAPUTY: That's all. 

THE COURT: Starid down, You are excused. (The witness was 

excused. ) 

THE COURT: The doctor may be excused to return to the hospital 
if he wishes. 

MR. HALLECK: If I may interrupt a moment, at this time I ob- 
ject to the doctor giving additional information to Mr. Caputy in the hear- 
ing of the jury, and ask for a mistrial. 

MR. CAPUTY: I asked for the names of the doctors, and I have a 
right to ask him. He may be excused now. 

MR. HALLECK: The doctor has been describing in some detail 
the nature of the treatment-- 

THE COURT: I never heard what was said while Mr. Caputy was 
consulting with him at the counsel table. 

MR. HALLECK: The point is, I am sure the jury heard-- 

THE COURT: Did the jury hear any of that conversation? 


(The jury indicated no.) 
THE COURT: Did the alternate juror hear any of it? 
ALTERNATE JUROR: All I heard was him ask for the name of 
the doctor, that is all. 
THE COURT: Hereafter conduct your conversations in the 


corridor. You are excused, doctor. 


34 
MR. CAPUTY: Private Owens. 
Whereupon, 


PVT. JAMES E. OWENS 
was called as a witness for and on behalf of the government and, having 


been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Private James 
E. Owens, attached to Number 10 Precinct. 

Q. What was your assignment on February 23rd, 1959, sir? 
A. I was assigned to Scout Car 101. 

Q. What was your shift of duty on February 23rd, 1959, sir? 
A. Four to twelve p.m. 

Q. Now during the course of your official duties on February 23rd, 
1959, did you respond to the 3600 block of 10th Street, Northwest? 
A. That is correct, sir. 

Q. And about what time? A. Approximately 7 p.m., sir. 

Q. And on that day and at that time, when you responded there, 
did you see one Donzell Smith? A. Yes, sir. 

Q. And can you tell us whether she was transported to the hospital, 
sir? A. That is correct, sir, she was. 

Q. On that day did you place anyone under arrest when you re- 
sponded? A. I did. 

Q. And do you see that person here in the courtroom whom you 
placed under arrest? A. Yes, Ido. 

* ae * ea bs * 

Q. After you placed the defendant under arrest, where if anywhere 
did you take him? A. Immediately to Precinct 10. 

Q. And what time did you arrive at the 10th Precinct, sir? 
A. Approximately 7:15 p.m. 

Q. At the 10th Precinct did you have an occasion to talk to the de- 
fendant?...A. I did. 

Q. And how soon after you arrived at the 10th Precinct did you 
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talk tohim? A. Immediately, sir. 


Q. And was any statement made by the defendant, when you talked 
to him immediately after your arrival at Number 10 Precinct? A. Yes, 
sir, there was. 

Q. Will you tell us what he said? A. He admitted cutting his 
wife-- 

Q. That is aconclusion. Tell us what he said. A. He said he 
cut his wife and he didn't know why he did it except for the fact she had 
been talking to a man and he just lost his temper. 

Q. Can you tell us whether any mention was made by him as to 
whether the cutting took place with any kind of weapon? A. Yes, sir, 
he told me it was a knife and he had thrown the knife away. I searched 
the area thoroughly, upon arriving in the 3600 block of 10th Street, 
but was unable to recover the weapon. 

Q. Did he tell you it was a knife? A. Yes, sir. 

MR. CAPUTY: You may examine. 

CROSS EXAMINATION 
BY MR. HALLECK: 

Q. Did you take down a written statement from him, officer? 
A. No,sir, I didn't. 

Q. Don't you think it was important? A. Well outside of the 
statement of facts, I didn't take any statement. 

Q. Did you take down a statement of facts? A. Yes sir. I did. 

Q. Do you have that with you? A. Yes sir, I do. 

Q. That is a normal police sheet of paper known as " Police 
Incidental", isn't it? A. It is a Statement of Facts on which you 
make five copies, one to the District Attorney, and so forth. 

Q. That is the one you bring down to the D.A.'s Office and 
Municipal Court? A. Yes, sir. 

Q@. Do you have a copy of that with you? A. Yes, Ido. 

Q. May I see it, please? 

(A document was handed to counsel. ) 


Did you put everything in here that you knew about the case at that 
time, officer? A. Yes sir, I did. 
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Q. Willi you tell me where in here it Says anything about him ad- 
mitting cutting his wife with a knife? A. It doesn't have it in here, sir. 

Q. It doesn't? A. No, sir. 

Q. Did you make that up right after you talked to him? A. Im- 
mediately, yes sir. 

Q. And you didn't put it down in here? A. No, sir. 

Q. That has been how long ago that he said these things to you, 
Officer? A. The 23rd of February. 

Q. Do you remember his exact words? A. No, I don't believe I 
do remember his exact words. 

Q. In other words, you are testifying here as to what is a hazy 
memory generally, about what he said to you? A. I wouldn't exactly 
call it hazy. 

Q. Well you don't remember exactly what he said? A. Not exactly, 
sir. 

Q. He could have said a number of things which you have not re- 

lated here, couldn't he? A. Possibly, sir. 

Q. In fact, he might have told you it was something other than a 
knife, mightn't he? A. No, sir. He told me it was a knife. 

Q. You are sure of that? A. Iam positive. 

Q. And yet you didn't find a knife? A.° No, sir. 

Q. And you went back and searched very carefully? A. Yes, sir. 

Q. Right where he told you where it was? A. He told me he 
threw it in the direction of the street. 

Q. In the direction of the street? A. Yes, sir. 

Q. And you went back and looked in the street? A. Yes, sir, under 
the cars-- 

Q. And you didn't find any knife? A. No sir, I didn't. 

Q. How long was that after he told you that this happened? A. Well, 
immediately after I was taking the statement down from the defendant and 
he was sent down to the Identification Bureau, I went back down to see 
him. 

Q. At the time you talked to him did you advise him that he didn't 
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have to tell you anything? A. I advised him--I asked him what 
happened. 
Q. You just asked him what happened? A. Yes sir, I did. 
Q. You didn't tell him he had any right not to talk to you or say 
anything? A. I advised him that he hada right to counsel. He just more 


or less told me that without me asking. 

Q. Was he coherent at the time? A. No sir, I don't believe he 
was coherent. 

Q. He was not? A. No, sir. 

Q. And you say he told you he just didn't know why he did this? 
A. He told me it was more a fit of temper. 


Q. Ina fit of rage? A. Yes, sir. 
MR. HALLECK: I have no further questions, your Honor. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. You didn't put that down in your statement of facts either, 
did you? A. No, sir. 

MR. HALLECK: Excuse me. I will return this statement to the 
officer. I know he needs it for his records. 

MR. CAPUTY: That is all. 

(The witness was excused. ) 
MR. HALLECK: May we come to the bench? 
THE COURT: Yes. 

(Bench Conference:) 

MR. HALLECK: The government has now rested its case, your 
Honor. At this point I move for a directed verdict of acquittal as not 
guilty by reason of insanity; for authority I cite your Honor the Davis 
case, 160, I believe, which is the landmark case in this field. 

The Davis case points out when there is some evidence, as the 
Tatum case in this jurisdiction has pointed out, when some evidence is 
introduced under the Durham rule tends to reflect on the part of the 
defendant some mental disease or disorder, then the government has the 


burden of proving beyond a reasonable doubt, in its case, that a 
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defendant was not suffering from any mental disease or defect which 


caused the crime at the time of its commission. 

I submit, your Honor, that we have evidence in the record, more 
than enough evidence, evidence which I may say in a number of other 
cases in this jurisdiction, both in the District Court and the Court of 
Appeals, has been held to more than raise the issue. 

I submit that we have enough evidence now in the record to have 
raised the issue. 

I further suggest to your Honor that the government has done noth- 
ing to carry its burden of proof. 

If I may recall to your Honor's mind, Iam sure your Honor is well 
familiar with it, we have testimony in the record which indicates a man 
who has a good work record and who suddenly begins to deteriorate and 
who is unable to hold a job, who doesn't work, where we have a man who 
loves his wife and gets along with her fine and then his relationship with 
his wife begins to deteriorate. His wife says that there is no reason for 
it, it is unexplained in her mind. 

We have a circumstance of a man who takes his wife to live with 
her family and then, --takes his wife to live with her family because he 
is unable to hold ajob, is unable to work because of his difficulties. He 
takes her up there, she lives up there, and then he comes to visit her and 
he calls her on the phone and every time he calls her or goes to see her 
or almost every time, the thing degenerates into an argument, certainly 
which is unusual. 

We have on the night in question-- 

THE COURT: You needn't catalog it. I remember it. 

MR. HALLECK: Very well, your Honor. 

I think under the circumstances, I am sure your Honor is well 
familiar with the fact that there is more than enough evidence to justify 
this motion here. If I may cite one point in the Davis case which says, 
the Supreme Court, which says that the evidence which raises the 


issue may come from the government's case, the defendant is not required 


to prove anything, since the government has rested without carrying its 
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burden of proof I submit they have not shown beyond a reasonable doubt 
that this jury could not find beyond a reasonable doubt, all of them, .that 
this man was anything other than not guilty by reason of insanity, and at 
this time I ask for a verdict of acquittal. 
THE COURT: Overruled. 
(In Open Court:) 
MR. CAPUTY: We rested our case, your Honor. 
* Oe * * * 
MR. HALLECK: May we approach? 
THE COURT: Yes, indeed. 
(Bench Conference:) 
MR. HALLECK: At this time I am going to rest my case. Iam 
not putting on any evidence, and I again renew my motion for a directed 


verdict, or a verdict of not guilty by reason of insanity. Againifreiterate 


under the Tatum and Wright case, in this jurisdiction, and the Davis case 
when the evidence adduced by the government presents some evidence 
which would lead reasonable men to the conclusion the man was suffering 
from a mental disease or defect, at the time the crime was committed, it 
then immediately becomes the burden of the government as one of the 
elements of his proof, to prove that the defendant was not suffe ring from 
a mental disease or defect, or if they conceded he was that it was not the 
cause of the crime charged in this case. 

There has been absolutely no evidence put on by the government. 
The evidence on the other hand, from his witnesses, tends to show and 
to raise a question by some evidence that the defendant was suffering from 
some mental disease or defect at the time. 

Therefore, I renew my motion for a directed verdict. 

* * * * * * 

MR. HALLECK: Your Honor, the police officer's answer to my 
last question that he was incoherent at the time he was taken to the 
police station, immediately after the crime, is enough to raise the issue. 

MR. CAPUTY: I don't think that police officers know what the 
word "incoherent" means. 
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MR. HALLECK: He can't impeach his own witness. 


THE COURT: I deny your motion. 
MR. HALLECK: I have some instructions. 
THE COURT: Well, I am not going to let it go to the jury tonight. 
I can excuse the jury and consider these instructions. 
MR. HALLECK: Very well. 
(In Open Court:) 
THE COURT: The jury is excused until tomorrow morning at 


nine forty-five. Report back here at nine forty-five tomorrow morning. 


(The jury left the courtroom. ) 

MR. HALLECK: Your Honor, I apologize for their condition. I 
had to type them up myself. 

May the record show I have provided Mr. Caputy with a copy of my 
requested instructions, numbering one through sixteen? 

THE COURT: Do you object to one? 

MR. CAPUTY: Yes, your Honor. 

THE COURT: I deny it. 

* * * * * * 

THE COURT: **** I will cover the point that you have in one, 
however, in my general charge. 

* * * * x * 

THE COURT: Iwill deny number two. But I will cover that as 
I have told you before. 

* * * * * * 

THE COURT: Well, I think I had better give it to be on the safe 
side. The included offense of simple assault. I will cover three and 
give the elements. 

MR. HALLECK: Thank you. 

THE COURT: I will deny four. These are just bringing the changes, 
it seems to me. 

MR. HALLECK: That is as charged in the indictment, and requested 
instruction number five. 

THE COURT: That is after "to-wit". The charge is a dangerous 
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weapon, that is, a hard, sharp instrument. 

MR. HALLECK: And they have chosen a particular charge. 

THE COURT: I will deny number five. I will deny number six. 
Do you object to seven? 

MR. CAPUTY: Yes, your Honor. 

THE COURT: I will cover seven when I charge them on insanity 

generally. I will deny eight. I will deny nine. I will deny ten. 

I will deny eleven. I will deny twelve. I will deny thirteen. I will deny 
fourteen. 

MR. HALLECK: Would your Honor give as much of fourteen as is 
concerned in the first two sentences of requested instruction fourteen? 

THE COURT: I will tell them where the burden of proof lies on 
my general charge of insanity. 

MR. HALLECK: Will your Honor instruct that there has been some 
evidence of mental disease or defect introduced? 

THE COURT: I will instruct them according to what I think is 
proper, and I believe that would be to tell them where there is evidence 
of temper and incoherence when arrested, and the like, if I think of it. 

I am not going into telling them; it is up to them to weighi it. 

Any objection to fifteen? 

MR. CAPUTY: Yes, your Honor. 

THE COURT: What is it? 

MR. HALLECK: It is right out of the Carter case, your Honor. 


* * * * * * 


THE COURT: I will postpone decision on it until tomorrow. 

* * * * * * 

THE COURT: The same is true of number sixteen. I will take up 
fifteen and sixteen tomorrow morning. You might look that up. There is 
something on it. 

MR. HALLECK: Your Honor, for the record, since I am court- 
appointed counsel in this case, you can understand why my necessary 
desire to maintain a proper record. 

I would note an objection to your denial of all of my instructions. 
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THE COURT: Of course. Certainly. 
* * * * * * 


THE COURT: Very well. We will adjourn now until tomorrow 


morning. 


(Whereupon, at 3:40 o'clock p.m., an adjournment was 


taken until the following morning, June 2, 1959, at 
10:00 o'clock a.m.) 
* * * * 
Washington, D. C. 
June 2, 1959 
The above-entitled matter was resumed for hearing before 
HONORABLE DAVID A. PINE, and a Jury, at 10:00 o'clock a.m., 


June 2, 1959. 
* * * 


PROCEEDINGS 

THE COURT: I had the jury left in the jury room, because I 
thought you could discuss these legal questions a little bit more com- 
fortably. 

The point we left undecided yesterday afternoon, that I wish to take 
up, relates to requested instructions numbers 15 and 16. 

Now Mr. Halleck, I am aware of course that that case you cited-- 

MR. HALLECK: The Carter case. 

THE COURT: Is direct authority for your requested instructions. 
But there is a later case in the Supreme Court which I don't believe has 
been brought to your attention. It is the case of Holland against the 
United States. 

MR. CAPUTY: Ihave ithere. That is 348 U.S., your Honor. 

* * ok * * * 

THE COURT: All right, sir. I will have to follow my interpretation 
of the Supreme Court. 

MR. HALLECK: May I have my objection? 


THE COURT: Certainly. You are rising, Mr. Caputy? 
* * * * * 
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100 THE COURT: Well, I think it would be safer to submit it on 

that basis, and I will include the included offense of simple assault. 

MR. CAPUTY: May I address myself now to this contemplated 
instruction on insanity? ; 

THE COURT: Yes, I have been considering that overnight. I have 
been reflecting on that a lot. 

MR. CAPUTY: I respectfully submit, your Honor, that there is 
no evidence here that justifies an instruction by the Court on insanity. 

Now the government objected to the introduction of an affirmative 
defense during part of its case. 

THE COURT: That was cross-examination. 

MR. CAPUTY: That is true. But insanity as an affirmative de- 
fense which should be raised as part of their own case-- 

THE COURT: The Davis case holds it can be established on the 

government's case. 

MR. CAPUTY: Right. That is discretionary with the Court. 

THE COURT: No. 

* * * * * * 

MR. CAPUTY: * * * * * And then he relies upon a question 
propounded to the arresting officer, which I submit--and the arresting 

officer is here, and dependent upon the Court's ruling I would ask 
to place that officer back on the stand--he had asked the arresting officer, 
I believe: 'Was he coherent?" 

* * * * * * 

Now that is no evidence, your Honor. That is a conclusion. And 
I don't know whether the officer properly understood that question. 

THE COURT: Iam not sure either, 

MR. CAPUTY: Yes. 

THE COURT: The way he answered it raised some doubt in my 
mind. 

MR. CAPUTY: Yes. Now there is no testimony by the officer that 


he described what appeared to be not coherent. What is coherent? What 


is the ordinary meaning of "coherent"? A sticking together; logically 
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connected; or incoherent, that a person is confused. Is there any evi- 
dence in this record that this defendant was at any time confused, that he 
did not know where he was? 
I submit that if that officer were put on the stand, he would tell you 
that he misunderstood the question; and I am saying whether he under- 
stood that question or not there is no evidence of insanity. You go back, 


your Honor, to the time of the Tatum case in 88 U.S. Appeals, D.C., 


in our Circuit. 

THE COURT: Yes, I have gone over it over the night. There is 
much more in the Tatum case than here. 

MR. CAPUTY: Yes, there is--and there isn't here, and I respect- 
fully submit, your Honor please, that no instruction on insanity should be 
given. 

MR. HALLECK: Your Honor, may I ask at this time that the re- 
porter go back and read that answer of the police officer? Iam posi- 

tively convinced that I asked the police officer what was his mental 
condition, or what was his condition at that time, and the officer said he 
was incoherent. The officer used the word; I didn't. I would ask that the 
reporter, if possible, if she has the notes with her, would go back and 
look at that. 

THE COURT: Quite a job. Is it easy or hard? 

THE REPORTER: I'll find it. 

MR. HALLECK: If Mr. Caputy is going to urge honestly and sin- 
cerely, that it was my word "coherent" or "incoherent"? 

THE COURT: That is my recollection. 

MR. HALLECK: I am positively convinced it was not. For your 
Honor to rule properly on this question now presented to you, I would 
ask that the reporter go back and look at that answer. 

THE COURT: Even assuming it was his word, my difficulty is, 
that is a symptom. There has been no lay testimony--lay, expert or 
professional testimony that this defendant is suffering from any mental 
disease. 

Now maybe incoherence might be a symptom in some cases to a 
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practiced, experienced mind, of insanity. But the jury doesn't have 


that, I don't have that, and you don't have that capacity. You are not 
trained in that. Taking it on the basis that you put the word, that he used 

the word and not you, --even so, what is there here to justify an 
instruction on insanity? Only an inference that a jury may draw that 
incoherency shows a mental disease. You don't even have a lay witness 
to say that he is of unsound mind. That is my difficulty. 

MR. HALLECK: If I may outline, your Honor, the way I view this 
matter, and I shall be as brief as I can. 

THE COURT: Yes. 

MR. HALLECK: I might say parenthetically, initially, that it 
seems strange to me that when the government comes into insanity cases 
and attempts to prove beyond a reasonable doubt, as they have done time 
and time again, and as on some occasions have been spanked by the Court 
of Appeals for it, tries to prove by a police officer saying "I didn't see 
anything wrong with him," and then tries to argue that is enough to prove 
beyond a reasonable doubt that a man is sane, to carry their burden, and 
then to come in now when their own police officer for a change quite 
candidly says the man didn't seem to be quite all right, that he was in- 
coherent, now they urge that I have not raised some evidence. 

THE COURT: I wonder if there is some evidence. If there is some 
evidence, then the burden is on the government to prove beyond a 
reasonable doubt the man was sane. 2 

Unless there is some evidence the presumption of sanity is enough. 

MR. HALLECK: The sum evidence:that is necessary is not enough 
to even raise a doubt. The Tatum case tells us that. 

* * * ok * * 

We have the very nature of this initial assault on the street. No 
motive. No reason for it. 

THE COURT: Oh yes, she said there was a motive. He charged 
her with going out with other men. 

MR. HALLECK: That is correct, your Honor. But then she said 
there was absolutely no ground for such a belief, so it is a mistaken 
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belief, he is relying upon things which are not so. 
THE COURT: Do you think every husband who thinks his wife is 
going with another man is of unsound mind? 
MR. HALLECK: Your Honor, I am not here to try to prove he is 
of unsound mind. I am here to try to present some evidence to indicate 
there is something wrong with him, then I am wondering why the 


government has to put on anything to show--the government didn't even 


ask her, didn't ask a single witness on that stand, in spite of the fact that 
my opening statement gave them notice of my defense, and at that time and 
at conferences at the bench, he has not asked one witness whether they 
thought he was all right. | He doesn't have one word of testimony in the 
record. 

* * * * * * 

* * * This is an element of the government's case when we have some 
evidence in; and certainly, your Honor, there is some evidence in the 
record. Weare not in a position to have to prove anything. 

THE COURT: That is the whole question. It seems to me that just 
because a defendant is vicious and turbulent, is that some evidence that 
he is suffering from a mental disease? Well then, every defendant who 
commits a crime of violence would be in that category. 

MR. HALLECK: Well, your Honor, I am speaking of-- 

THE COURT: You have made your point. I appreciate your 
making an argument on it. But on the present state of the record I 
frankly conclude-- 

MR. HALLECK: If it were necessary, your Honor, I perhaps 
might be able to obtain a psychiatrist, without money I can't pay him, I 
can’t get him. If I could make a phone call to get him to come in, if your 
Honor will permit me to open my case again, I can put him on the stand 
and he will tell your Honor that these facts which have been put into 
the record indicate that it is quite likely that this poor man is suffering 
from some mental disease or defect. 

THE COURT: Of course I will let you do that. 

MR. HALLECK: Now I have no money, I can't bring him in. This 
poor man is indigent. Iam court-appointed as your Honor knows. 
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THE COURT: Iknow. I think if you applied to the Court you 


probably could have gotten the government to pay for a psychiatrist, to 
make some showing. 

MR. HALLECK: Frankly, your Honor, at this point Iam so con- 
vinced in my mind that there is some evidence in the record sufficient 
to meet the requir2ments of the law as laid down in this jurisdiction, as 
I say again, I don't express whether I like it or not, Iam merely here as 
an advocate. 

THE COURT: I know. 

MR. HALLECK: I am convinced in matters of courts of appeal, I 
have seen them go up and down, and have argued them, and I am sure your 
Honor has and you are much more familiar with it than I; but under the 
circumstances IJ think there is more than some evidence. I think I 
would be remiss in my duty to my client, at this time, if I were to go any 

further. Because just as I was convinced that there is some evi- 
dence in the record sufficient to raise the question, Iam fully convinced, 
also, that the government has not one word of testimony in the record any 
place on any phase of it that this man is not suffering from mental disease 
or defect, and that is their burden in this jurisdiction, and that is the 
reason I made my motions for directed verdicts to your Honor. 

If we have some evidence in the record, then there's their burden 
and they have to prove it and they have not done it. At this juncture I 
think it is incumbent upon him to stop and go no further, when the govern- 
ment has not proved its case it is not up to me to come in and fill the 


gaps for them. I am convinced that they have not proved their case and 


Iam convinced there is some evidence, and I feel that my motion for a 
directed verdict was well made and was sound. I leave it with you. 

THE COURT: On reflecting about it overnight, I have come to the 
conclusion that there is not sufficient evidence at the present time to jus- 
tify submitting the issue of insanity to the jury, and I will deny your prayers 
raising that point. 

_ Now I will allow the defense to reopen its case if it wishes to, and I 
will of course allow the government to reopen its case if it wishes to. 
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MR. HALLECK: Would your Honor give me a few moments’ 
recess? 

THE COURT: Yes, certainly. Just to satisfy your curiosity, during 
those few moments I will ask the reporter to look up that portion of it. 

Does the government wish to reopen? 

MR. CAPUTY: No, your Honor, depending upon what they do. 

THE COURT: I mean at this time ? 

MR. CAPUTY: No. 

THE COURT: About fifteen minutes’ recess? 

MR. HALLECK: I think that might be sufficient. 

(Short recess. ) 

THE COURT: Do you wish to make any statement to the Court? 

MR. HALLECK: Yes, your Honor. I have checked into the matter 
and seriously reflected over it and thought about it, and I think in the 
state of the evidence the way it is now, I feel that my record is made, 
that there is the necessary sum evidence, and that for me to do anything 
further at this time would be to do nothing more than to fill gaps in the 
government's case, and then permit them to go ahead and bring in a lot 
of other material and to plug up what I think is a fatally defective case. 
For that reason, I am going to stand on my prior determination and rest 
at this time, and I of course will wish to have all my objections preserved 
to your Honor's ruling that he will not give any instruction it. 

THE COURT: They are preserved and embalmed. 

MR. HALLECK: Thank you. 

MR. CAPUTY: If your Honor please, at this posture I believe the 
reporter has that question that was propounded, and I believe that the 
question was propounded by counsel "was he coherent," to which I be- 
lieve the answer was "no, I do not believe he was coherent". 

Now with permission ofthe Court, I would like to put the officer on 
to see if he understood what that question was. I think it is proper at 
this time. 

THE COURT: Read it back. I have not heard it yet. 


(The reporter read the following questions and answers 
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from June 1, 1959, proceedings: 
"Question. Was he coherent at the time? 
"Answer. No sir, I don't believe he was coherent. 
"Question. He was not? 
"Answer. No, sir. 
"Question. And you say he told you he just didn't know why 
he did this? 
"Answer. He told me it was more a fit of temper. 
"Question. In a fit of rage? 
"Answer. Yes, sir. 
"Mr. Halleck: I have no further questions, your Honor." 

MR. CAPUTY: I would like to put the officer on with the Court's 
leave. 

MR. HALLECK: I would like to note an objection. I think the re- 
porter'has made ah error in the record. % have my nédtes written down at 
the time. It came as such a shock to me the moment he said it, I did not 
or do not recall having phrased the question in that way. 

MR. CAPUTY: It was my distinct recollection that counsel was the 
one who used the word "coherent". 

THE COURT: And mine, too. At the moment I wondered whether 
the officer knew the meaning of the word. Because he had testified that 
the defendant made this confession to him, which conflicts with the idea 
of being incoherent. 

MR. CAPUTY: Well Iam wondering, your Honor, whether he 
understood the question. 

THE COURT: It might have been that. 

MR. CAPUTY: I would like to put him on. 

THE COURT: I will let you reopen for that purpose. 

MR. HALLECK: I will object, your Honor. 

THE COURT: Your objection has been made. Do you have any- 
thing further? 

MR. CAPUTY: This is the only thing, your Honor. 

MR. HALLECK: Yes. 
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THE COURT: Very well. Bring the jury in. 
MR. HALLECK: I wish to also preserve, before the jury gets in, 
that the witness has been in the courtroom during this entire argument. 
THE COURT: Certainly. 
(Whereupon, the jury resumed their seats in the jury box 
at 10:55 o'clock a.m.) 
THE COURT: I understand you wish to reopen your case? 
MR. CAPUTY: Yes, your Honor. 
THE COURT: You are recalling the officer? 
MR. CAPUTY: Yes. Officer Owens. 
Whereupon, 
PVT. JAMES E. OWENS 
was recalled as a witness for and on behalf of the government and, hav- 
ing previously duly sworn, was examined further and testified as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Officer Owens, yesterday you were asked this question by 
counsel for Walter U. Smith, Mr. Halleck: 
"Was he coherent at the time?" To which your answer was: 
"No sir, I do not believe he was coherent". 
Now did you understand that question when it was placed to you, sir? 
A. I was confused with that question. My apologies to counsel and to 
the Court. 
THE COURT: I can't understand you. 
THE WITNESS: I was confused about that question, and my apolo- 
gies to the Court and counsel. 
BY MR. CAPUTY: 
Q. How were you confused? A. I thought, I was confused by the 
word "incoherent" and the word "coherent". 
Q. Is it your testimony that you thought that the word used was 
"incoherent"? A.) Yes, sir, I believe that is right. 
CROSS - EXAMINATION 
BY MR. HALLECK: 
@. Of course, Officer, you have sat in here during all of the 
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argument on this point? A. That is correct. 
Q. You have heard every word of it? A. Yes, sir. 
Q. You have heard the Court's ruling? A. Yes, sir. 
Q. You have heard my arguments, have you not? A. Yes, sir. 


Q. You have heard Mr. Caputy's? A. Yes, sir. 


Q. You went out of here yesterday and went right to Mr. Caputy's 
office and talked tohim? A. No sir, Idid not. I have not talked to 
Mr. Caputy. , 

Q. You have not talked to him at all since you went out of here 
yesterday? A. Yes sir, he called me in the hall-- 

Q. Called you in the hall? 

THE COURT: Let him finish. 

THE WITNESS (Continuing): --and he asked me was that my testi- 
mony about "coherent". We had a talk about the word "incoherent" and 
"coherent". 

Q. And he explained to you where you made a mistake? A. In the 
words, yes sir. 

Q. Yes, sir, and he told you what he expected your testimony to 
be, didn't he? A. No sir, he did not. 

Q. He didnot? A. No, sir. 

Q. You worked out yesterday what you were going to come here 
today and say, didn't you? A. I certainly did not, sir. 

Q. You didn't? A. No, sir. 

Q. Did you come in here voluntarily and offer to straighten this 
out or did Mr. Caputy ask you to come in? A. I was told at roll call 
last night to return to the courtroom today, sir. 

Q. Isee. One of your superiors told you you were to come down 
here and straighten out your testimony? A. Yes, sir, it was on the com- 
plaint book at the 10th Precinct when I went to roll call last night. 

MR. HALLECK: I have no further questions. 

FURTHER REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Who requested your appearance here? Did the roll call show 

who requested your appearance? A. All Iwas told, sir, that I was to 
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appear back in Judge Pine's courtroom at nine forty-five this morning. 
119 Q. Did the roll call show that I placed a call to the precinct and 

requested that you be here this morning? A. Iam not positive of 
that, sir. 

MR. CAPUTY: That is all. 

MR. HALLECK: Your Honor, again I renew my objection and ask 
that the testimony be stricken as highly prejudicial. 

THE COURT: Overruled. 

* * * * 

THE COURT: Now both sides rest? 

MR. CAPUTY: Yes. 


MR. HALLECK: Yes. 
* * * * 


CHARGE TO THE JURY 


THE COURT: Members of the Jury, I shall now give you the 
principles of law applicable to this case. As you know from your long 
experience as jurors it is your duty to follow the law as I give it to you. 
You have the duty of determining the facts, and after you have determined 
them you will apply the law as I give it to you to those facts and reach a 
proper verdict; and finding the facts you will look to one source only, 
namely the evidence, and inferences reasonably deducible from the 
evidence. 

The evidence consists solely of what you have heard from the lips 
of witnesses who have appeared before you. You are the judges and the 
sole judges of the facts. Necessarily you are the judges and sole judges 
of the credibility of the witnesses. That is, the amount of credit you will 
give to the testimony of each witness who has appeared before you. 

In determining credibility you will take into consideration the manner 
and demeanor and conduct of the witnesses as they testified, their ability 
or lack of ability to express to you through words what they have seen or 
heard; their ability or lack of ability to see and hear the things about 


which they testified; any bias or prejudice which any witness may have 
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displayed which may have colored or perverted his testimony; 


and any interest in the outcome of the case which may have perverted or 
colored the testimony. 

In your deliberations and in the determination of your verdict you 
will be fair and impartial. You will not let bias or prejudice or emotion 
of any kind influence your judgment. But as I have stated to you, you 
will find the facts calmly, unemotionally, and objectively, and then apply 
the law as I give it to you to those facts. 

Now when I tell you you are limited solely to the testimony of wit- 
nesses in determining the facts, I don't mean that you should not use your 
experiences in life and your common sense when you weighi and evaluate 
the testimony of the witnesses. You should bring your experiences in 
life, and your common sense, into play when you do weight and evaluate 
the testimony of witnesses. But you should not guess, and you should 
not speculate, and you should not conjecture. 

Now the defendant in this case has not taken the witness stand. He 
was under no duty nor obligation to do so. He is not required to estab- 
lish his innocence. The government has the burden of establishing his 
guilt; and the fact that the defendant did not take the witness stand creates 
no unfavorable inference whatever against him; and in your thinking and 

in your deliberations and in your verdict you should put aside, 
entirely, the fact that he did not take the witness stand, because it has no 
evidentiary value, because he had a right not to take the witness stand 
and no unfavorable inference is raised because he fails to take the stand 
and because he exercises that right and does not take the witness stand. 

Now you should give careful consideration to the summations of 
counsel. They are designed to assist you in understanding the issues 
which you are called upon to determine. But if anything that counsel have 
said to you, which is contrary to your recollection, it is your recollection 
that governs and not their's, because their statements are not evidence. 

You should also consider their summations in the light of the fact 
that each is an advocate of his particular side. 

Now I may comment on the evidence briefly, not for the purpose 
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of usurping your function as fact-finders but for the purpose of assist- 
ing you in understanding the issues of the case; and if in doing so I state 
what I think the evidence shows, which differs from your recollection, 
again it is your recollection that governs because what I say is not 
evidence. 

Now if you believe that either side to this controversy has failed 
to produce a witness who was peculiarly available to that side, and has 

./ given no satisfactory explanation for not producing that witness, you are at 
liberty to assume that that witness, if called, would give testimony ad- 
verse to the side failing to call him. 

Now the burden of proof as I have stated rests upon the govern- 
ment. That means the government has the burden of establishing the 
essential elements of the offenses charged in this indictment. I shall 
give you those elements before I am through. 

This defendant, as all defendants, enters this case clothed with the 
presumption of innocence. That presumption abides with him throughout 
the trial until it has been overcome by evidence which convinces you or 
which will be beyond a reasonable doubt. 

Now a reasonable doubt is that a juror, after careful and candid 
deliberation of all of the evidence, cannot say that he has an abiding con- 
viction of the defendant's guilt. It is such a doubt as would cause a 
reasonably prudent man to hesitate and pause in the graver or more im- 
portant transactions of life. However, it is not a whimsical doubt nora 
fanciful doubt nor a doubt based on groundless conjecture. It is a doubt 
as the name implies which is based on reason. The government is not 

required to establish guilt to a mathematical certainty, nor to an 
absolute certainty. Its burden is to establish guilt beyond a reasonable 
doubt as I have defined that term to you. 

Now when you go to the jury room you will take with you the indict- 
ment. The indictment is not evidence. It is simply a statement of the 
charges which have been lodged against this defendant by the grand jury 
who returned the indictment in the case. 


‘e 
Now that indictment is an indictment charging the offense of assault [A on 


with a dangerous weapon. Included in it, however, as a matter of law, 


' _ mR ere 
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although not expressly in it, is also the charge of simple assault. You 


will be required to consider whether this defendant is guilty of assault 
with a dangerous weapon, which is charged in the indictment, or the in- 
cluded offense of simple assault, or he is not guilty. - «. 

Now the essential elements of the offense of assault with a dangerous 
weapon are the following: first, that the defendant intentionally--not 
accidentally --offered or attempted with force or violence to do bodily 
injury to the complaining witness; second, that he had the present apparent 
ability to carry the offer or the attempt into execution; third, that he 
made the offer or attempt with a dangerous weapon, in this case a hard, 

sharp instrument. By a dangerous weapon is meant an instrument of 
offense, anything used or designed to be used in attacking an enemy, which 
is likely to produce death or serious bodily injury, if used in the manner 
you find it was used, if you so find. 

Now the essential elements of simple assault are the same as the 
elements of assault with a dangerous weapon except that the third element, 


that is that the assault was made with a dangerous weapon, is not an 


element of simple assault. 

Now in this case the government has not offered the weapon which 
the government claims was used, in evidence; and has offered the ex- 
planation that it could not be found when the officer made a search for it. 
The government relies so far as the dangerous character of the weapon 
and the fact of the weapon is concerned, solely on the description given 
by the complaining witness of something shiny that she saw in his hand, 
and the character of the wounds, and the alleged confession of the defend- 
ant, to establish that it was a hard, sharp instrument, and that it was a 
dangerous weapon. 

Now this oral confession made to a police officer at the time of the 
arrest should be received by you with caution, and scrutinized with care, 
because of the circumstances confronting the defendant at the time the 

confession was allegedly made and the fact that it was not reduced 
to writing; and the other infirmities which made a verbal statement in 
many cases unreliable after the passage of time; and also because of 
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the circumstances surrounding the making; and you should not consider 
the alleged confession at all unless you find beyond a reasonable doubt 
that it was made freely and voluntarily and without any coercion what- 
ever on the part of the defendant. 

Now if you find that each and every of the essential elements of 
assault with a dangerous weapon have been established beyond a reason- 
able doubt, your verdict will be guilty as indicted. If you do not so find, 
and if you find that any of those essential elements have not been estab- 
lished beyond a reasonable doubt, you will acquit him of the charge of 
assault with a dangerous weapon and consider whether he is guilty or 
innocent of the charge of simple assault, the elements of which I have 
given to you. 

If you find that each and both of the elements of simple assault have 
been established beyond a reasonable doubt, but that each and all of the 
essential elements of assault with a dangerous weapon have not been es- 
tablished beyond a reasonable doubt, your verdict will be guilty of 
simple assault. 

If you do not find that the essential elements of assault with a 
dangerous weapon or simple assault have been established beyond a 
reasonable doubt or believe the defendant to be innocent, your verdict 
will be not guilty. 

When you go to your jury room you will first select your foreman, 
vho will preside over your deliberations. When you have reached your 
verdict, which must be unanimous, you will make that fact known to the 
deputy marshal who will inform me that you have reached a verdict. I 
shall assemble counsel and receive it. . 

Your verdict will be announced by your foreman unless the jury is 


polied, in which case each of you will be required to announce. Your 


verdict will be one of the following, under the instructions I have given you ~’ 
and on the facts as you find them: Either guilty as indicted; guilty; of 
simple assault; or not guilty. 
If there are any objections I will hear them at the bench. 
(Bench Conference:) 
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MR. HALLECK: At this time I wish to renew all previous objec- 
tions to your Honor's denials of all the requested instructions which I 
made. I understand under the Villanova case I have to preserve my ob- 
jections. Specifically to your failure to instruct on insanity. 

129 But also, I renew ‘all of my objections previously made. 

THE COURT: Yes sir, they are renewed. 

MR. HALLECK: The portion which your Honor gave I am satis- 
fied with. But as far as the omitted parts, I object. 

THE COURT: Yes. Do you have any objections? 

MR. CAPUTY: No objections. 

(In Open Court:) 

* * ok * * * 

THE COURT: ** ** The jury will take the case and proceed to 
deliberate. 


(Whereupon, at 11:42: o'clock a.m. the jury retired to the 


jury room for deliberation. ) 
VERDICT OF THE JURY 
(2:58 p.m.) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict? 

JURY FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Walter U. 
Smith? 

cd 5 * * 5 

THE COURT: What say you as to the defendant as to assault with 
a dangerous weapon? 

JURY FOREMAN: Not Guilty. 

THE COURT: What say you as to simple assault? 

JURY FOREMAN: Guilty, sir. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant guilty of simple assault, and that is your ver- 
dict so say you each and all? 

(Unanimous assent. ) 
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[ Filed June 2, 1959] 


[ VERDICT] 

On this 2nd day of June, 1959, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon the said jury, 
after hearing further of the evidence and the instructions of the Court, 
Alternate Juror Cecilia A. Kennedy is discharged from further consid- 
eration in this case; and thereupon the jury retires to consider their 
verdict. 

The jury returns into Court and upon their oath say that the defen- 
dant is guilty of Simple Assault. 

The case is referred to the Probation Officer of the Court, and 
the defendant is remanded to the District of Columbia Jail. 

By direction of 
David A. Pine 


Presiding Judge 
Criminal Court # 6 


* * * 


[ Filed June 2, 1959] 
DEFENDANT'S REQUESTED INSTRUCTIONS 


£. In order to find the defendant guilty of assault with a dangerous 
weapon you must find beyond a reasonable doubt that the defendant in- 
flicted an injury upon the complainant with a dangerous weapon, and that 
the defendant had the necessary general intent to inflict an injury with a 
dangerous weapon. If the prosecution has not proved to you, beyond a 
reasonable doubt, that the injury was not unintentional, then you must 
find the defendant not guilty of assault with a dangerous weapon. 

[ Denied, Will cover] 
2. You may find the defendant guilty of the lesser offense of assault if 
you find that the government has proved beyond areasonable doubt that the 
defendant did a corporal injury, that is, struck her with his fists, and 


—, 
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that this action was coupled with an intention to use actual violence 
against her. Of course, you must find that the government has proved 
beyond a reasonable doubt that the defendant did strike his wife with the 
intent to do violence to her in order to find him guilty of assault. 

[ Denied] 
3. Before you may find the defendant guilty of either assault or as- 
. Sault with a dangerous weapon, you must find that the government has 
proved beyond a reasonable doubt that the defendant had an unlawful in- 
tent, that is, an intent to deliberately injure his wife, before he commit- 
ted the acts with which he is charged. 

[ Denied] 
4. You must find the defendant not guilty of assault with a dangerous 
weapon if you find that the government has not proved beyond a reason- 
able doubt that the defendant actually intended, at the time of the alleged 
acts, to assault his wife with a hard, sharp, instrument. 


[ Denied] 


5. Before you can find the defendant guilty of assault with a dangerous 
weapon you must find that the government has proved beyond a reasonable 
doubt that a hard sharp instrument was used by the defendant to inflict the 
injuries which his wife sustained. If you have a reasonable doubt as to 
whether the defendant used such an instrument, you must find him not 
guilty of assault with a dangerous weapon. 

[Denied, Will cover] 
6. To find the defendant guilty of assault with a dangerous weapon, 
you must find beyond a reasonable doubt that the defendant used a hard 
sharp instrument; and that he used it deliberately, intentionally, and 
with the knowing purpose of inflicting an injury upon his wife. 

[ Denied] 

7. In this case the government has the burden of proving beyond any 
reasonable doubt that the defendant was NOT suffering from a mental 
disease or defect at the time the alleged assault with dangerous weapon 
occurred. If you have a reasonable doubt as to whether the defendant 
was suffering from a mental disease or defect at the time of the alleged 


60 

crime, you must find him not guilty by reason of insanity. 

[ Denied] 
8. The defendant does not have to prove anything in this case. He 
does not have to prove that he was suffering from a mental disease or 
defect at the time of the alleged crime. The government bears the 
burden of proof. One of the elements of the crime that the government 
must prove to you beyond a reasonable doubt is that the defendant was 
free from any mental disease or defect that caused his actions for which 
he is now charged. If the government does not prove beyond a reason- 
able doubt that the defendant was free from any mental disease or defect 
which caused his actions in connection with this crime with which he is 
charged, you must find him not guilty by reason of insanity. 

[ Denied] 
9. If you find beyond a reasonable doubt that the defendant was not 
suffering from a mental disease or defect at the time he struck-his wife 
with his fists, you may find him guilty of simple assault. 

[ Denied] 
10. If you find that the defendant was suffering from a mental disease 
or defect, or that the government has not proved beyond a reasonable 
doubt that he was free from any mental disease or defect at the time he 
struck his wife with his fists, but that the mental disease or defect did 
not cause his actions in hitting his wife with his hands, you may find him 
guilty of simple assault. 

[ Denied] 
11. If you find that the defendant was suffering from a mental disease 
or defect, at the time of this alleged crime, and that that mental disease 
or defect caused him to use a hard sharp weapon on his wife in the cul- 


mination of the incidents occurring at the time of the charged offense, 


but that the mental disease or defect did not cause him to strike his wife 
with his hands, you may find him guilty of assault, and not guilty by 
reason of insanity of the crime of assault with a dangerous weapon. 

[ Denied] 
12. If you find the defendant not guilty by reason of insanity on the 
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charge of inflicting injuries, or assaulting his wife with a dangerous 
weapon, you may still find him guilty of simple assault if you find that 


he initially committed a simple assault dn his wife which was not the 


product of a mental disease or defect. 

[ Denied] 
13. You may, therefore, find the defendant guilty of simple assault 
even though you should find him not guilty by reason of insanity on the 
charge of assault with a dangerous weapon. 

[ Denied] 
14. The evidence in this case has disclosed some evidence of mental 
disease or defect in the defendant at the time of the alleged crime. 
Therefore, the government has the burden of proving to you beyond any .. 
reasonable doubt that the defendant was free of mental disease or defect 
at the time of the alleged crime. If you find that the government has 
conceded that the defendant might have been suffering from a mental 
disease or defect at the time of the alleged crime, then you must de- 
termine whether the government has proved beyond a reasonable doubt 
that the crime was not the product of a mental disease or defect. Unless 
the government has proved beyond a reasonable doubt that the crime was 
not a product of what they concede to be a mental disease or defect, you 
must find the defendant not guilty by reason of insanity. [ Denied] 
15. Unless there is substantial evidence of facts which exclude every 
reasonable hypothesis but that of guilt, the verdict must be not guilty, 
and that when all the substantial evidence is consistent with any reason- 
able hypothesis of innocence, the verdict must be not guilty. [ Denied] 
16. Where all the substantial evidence is consistent with any reason- 
able hypothesis of the defendant suffering from a mental disease or defect 
at the time the crime was committed, the verdict must be not guilty by 
reason of insanity. 

[ Denied] 
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[ Filed June 26, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS 


I, Walter U. Smith, being first duly sworn according to law, depose 
and say that I am the defendant in the above-entitled cause, and, in sup- 
port of my application for leave to proceed in said cause without being 
required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 


2. That because of my poverty I am unable 
to pay the costs of said suit or action. 


3. That Iam unable to give security for the 
same. 


That I believe I am entitled to the redress 
I seek in said suit or action. 


That the nature of my cause of action is 
briefly stated as follows: 


Appeal from judgment and verdict of jury, 
and sentence on June 26, 1959. Appeal 
based on denial of insanity instructions, 
denial of motion for judgment of not guilty. 
by reason of insanity, denial of motions to 
strike jury panel and for mistrial, and ad- 
mission of improper evidence. 


/s/ Walter U. Smith 


[Jurat, dated 26 of June, 1959] 


* * a 


[ Filed June 26, 1959] 
NOTICE OF APPEAL 
Name and address of appellant Walter U. Smith, D. C. Jail 
Name and address of appellant's attorney Charles W. Halleck, Esq; 2 
810 Colorado Bldg., Wash., D.C. 
Offense Assault | ; 


dv 


Concise statement of judgment or order, giving date, and any sentence A. 
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Convicted of Assault, Sentenced on June 26, 1959 
to a term of imprisonment of one (1) year. 


Name of Institution where now confined, if not on bail D.C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
Date: June 26, 1959 /s/ Walter U. Smith 
Appellant 


/s/ Charles W. Halleck 
Attorney!for appellant. 


[ Filed June 30, 1959] 
ORDER 
This cause having been heard by the Court this 30th day of June, 
1959, and for good cause shown, 


IT IS ORDERED that the Clerk of the District Court, be, and is 
hereby directed, to transmit forthwith the record on appeal in the above 
entitled cause to the United States Court of Appeals for the District of 
Columbia Circuit. 

Dated this 30th day of June, 1959. 


/s/ David Pine 
United States District Judge 


[ Filed June 30, 1959] 
JUDGMENT AND COMMITMENT 


On this 26th day of June, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles W. 
Halleck, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 
SIMPLE ASSAULT 
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and the court having asked the defendant whether he has anything to say 


why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 

tf IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his:authorized representative for im- 
prisonment for a period of One (1) Year. 

If IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ David A. Pine 


United States District Judge 
* * 


BRIEF FOR APPELLEE 
Gnited States Court of Appeals 
FOR THE DISTRICT OF COLUMBZA CIRCUIT 
No. 15241 

Watter U. SMITH, APPELLANT, 


v. 
Unirep Stares oF AMERICA, APPELLEE. 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


OLIVER GASCH, 

United States Attorney. 
CARL W. BELCHER, 
JOHN JUDE O'DONNELL, 
Assistant United States Attorneys. 


No. 15241 
QUESTIONS PRESENTED 


__ In this case involving a hot-tempered husband who is shown 
to have assaulted his wife (from whom he was voluntarily 
separated) as a reaction to his suspicions that the wife was not 
continuing to earn the only financial income between the two 
of them and was instead becoming interested in another man; 
in the opinion of the appellee the following questions are 
presented : 

_ 1. Does evidence of such acts as are to be expected from a 
suspicious, hot-tempered husband— 

(a) constitute “some evidence” of insanity? 

(b) require a judgment of not guilty by reason of in- 
sanity, when the prosecution has no notice or opportunity 
to prepare or present expert testimony, and the defense 
presents no testimony which contains or tends to support 
any conclusion as to the existence of insanity. 


2. Was appellant deprived of an impartial jury, where the 
jury was specifically notified to follow the instructions of the 
court, by the earlier distribution to the panel from which this 
jury was selected of a Juror’s Handbook? 
| 8. Was appellant deprived of a fair trial by some of the 
court’s isolated rulings on the admissibility of evidence? 
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Counterstatement of the Case. 
Statute Involved 


Argument: 
I. No Issue Of Insanity Was Presented By The Evidence— 


Neither As A Question Of Fact Nor Law 
II. Knowledge Of The Juror’s Handbook By The Jury Did Not 
Deprive Appellant Of A Trial By An Impartial Jury. 
III. Appellant’s Complaints Regarding Several Isolated “Bits” 
Of Testimony Are Without Merit. In any Event There 
Was No Prejudice 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Unites States Court ot Appeals 


No. 15241 


Wanter U. Smrri, APPELLANT 
v. 
Unirep Strarzs oF AMERICA, APPELLEE, 


| 
APPHAL PROM THE UNITED STATES DISTRIOT COURT FOR THR 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 20, 1959, there was filed in the District. Court a 
one (1) count indictment charging that on or about Feb-' 
ruary 23 1959 Walter U. Smith made an assault on his wife, 
Donzell Smith, with a dangerous weapon, that is a hard, sharp 
instrument, a more exact description of which was unknown, 
to the grand jury (T.A. 2). No witness saw the husband use 
“any kind of weapon” on the wife (See J.A. 19). A jury’ 
found the husband guilty of the offense of simple assault, as. 
an offense included in the offense charged in the indictment, 
(J.A. 57-58, Cf. J.A. 54-55). By judgment filed June 30, 1959, 
& sentence to imprisonment for a period of one (1). year was 
imposed. (J.A. 63-64). This appeal was timely noted (J.A. 
62-63). 

THE TRIAL 


On voir dire, tle appellant inquired of the entire jury panel | 
if they had received a copy of the juror’s handbook. He 
further asked the panel if they would “be inclined to follow” 

(1) 


2 


and be guided by the information contained in same handbook. 
The panel’s reaction was affirmative to both questions. The 
Court questioned the panel as to whether they would follow 
the law as given to them by the Court, or the statements in 
the handbook if there were to be a conflict between the two. 
The panel indicated it would follow the law as given by the 
Court. (J.A. 4-6). 

Despite the failure to make any motion before trial for a 
mental examination of appellant, appellant’s counsel suggested 
the defense of insanity in his opening statement: 

“«** * we expect to show you that there is every 
strong possibility that he did these things because some- 
thing went wrong in his head, because he is a man who 
has been hounded, who has suffered and worried and 
deterioriated to the point where he no longer knew what 
he was doing. 

And I do not say to you, please note, that we will 
prove any of these facts to you, because we don’t have to 
prove anything.” 

The record fails to show any notice to the prosecution that this 
defense would be asserted. The court and jury heard the lay 
witnesses presented only by the prosecution. No expert wit- 
ness testified. The defense produced no witnesses. 

Appellant, of very little formal education, and wife,? a high 
school graduate (J.A. 21), were married in 1942 at Greenwood, 
South Carolina. They moved to the District of Columbia late 
in the year 1948 (J.A.9). Early in 1949 the wife began a ten 
(10) year period of steady employment with one employer 
(J.A. 15, 21). The husband’s employment activities were 
“not too steady” at the end of his first four years of residence in 
the District of Columbia (J.A. 14). During this time the hus- 
band was maintaining his interest in dances and parties but 
“seemed to be losing interest in [his wife] * * * going with 
him * * *” tosuch activities (J.A. 15). 

By the year 1956 (the second four years of residence in the 
District of Columbia) the husband had entirely ceased to sup- 


*Appellant’s wife, the complainant Donzell Smith, was a voluntary 
witness. 
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port the wife, and worked very little. He took her to her 
family’s home, where she maintained herself separate from him 
(J.A.15). He did telephone her and came to see her, and they 
would argue (J.A. 16). He had “always been high-tempered 
* * * always had difficulty in controlling himself when * * * 
mad * * * [and it does not] take very much to send him into 
one of these fits of rage * * * [and when in one of these fits of 
tage he is not] able to get control of himself very easily” (J. A. 
21). 
On the night of February 23, 1959 as she came home from 
work, appellant came up behind the wife, placed his hands over 
her eyes and then began to curse and beat upon the wife with 
his fists (J. A. 10-11, 17-20). This was the first time he had 
come up behind her like that (J.A. 17). He berated her be- 
cause she “ain’t been to work”. He also accused her of having 
“been with some man.” Neither of these matters were true, 
(J.A. 17.) 
Appellant continued these statements, and beating his wife 
with his fists for about a block and a quarter to the home of one 
Elizabeth Smith, a co-worker of the wife (J.A. 18). When 
Elizabeth Smith told appellant the wife had been working ap- 
pellant seemed “to resent the fact that [she] * * * answered 
her question.” He stamped on her foot and said “You mind 
your own damn business, you don’t have anything to do with 
it.” (J.A. 23, 25.) Appellant’s conduct did not seem 
“strange”, but rather to be the acts of a rude, resentful hus- 
band (J.A. 25). 
When Elizabeth Smith told appellant he was on her prop-. 
erty, and if he was going to act that way while there, to get off 
her property. Appellant did not reply to her or remonstrate. 
(J.A. 23, 24, 27). Nor did appellant scream or shout at his. 
wife (J.A. 27). He took the wife away. The wife had lost a) 
“puddle of blood” on the Smith front door stoop (J.A. 24). 
As they left the premises the husband took a handkerchief and | 
endeavored to stop the blood from flowing from the wife’s arm | 
(J.A. 24). The husband replied to a man on the street that | 
the woman was his wife (J.A. 26). 
Shortly thereafter, when the police arrived, appellant was | 
standing and his wife was also standing, but holding and lean- | 


——~em + - 
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. idg@n-him.. Therpolieeofficer-said-“sit-down”’. Appellantaat 
down,-and-took the' wife up-in his arms. At ne time was-appel- 
lant: seen: to make any: attempt to flee: (J:A. 26-27) 

Appellant-was taken to the police precinct headquarters, and 
Within. a-tetal. of fifteen minutes. from. the arrest teld-theofficer 
he had assaulted: his. wife- because- “she hadibeen talking-to-a 
man and he. just lost- his temper” (J.A. 36-37); He: said-he 
hathcut:her with a knife. He-stated-he had! thrown: the knife 
away and described the place where he had thrown the knife 
@A..36).. ; 

The-court reporter reported: the following- episode as oceur- 
ring during the testimony of the arresting: officer: (J.A; 37): 

“Q: Waslecoherent atithe time? A.No} sir, I don't 

believe/he-was coherent. 
Q: He-wasnot? A. No, sir.” 

Th the bench discussion of appellant’s motion for a judgment 
of acquittal by reason of insanity, the parties disagreed on 
their hearing and recollection and of the reporting of this tes- 
tithony, and the witness’ understanding of the testimony: if 
accurately reported. The witness was allowed to resume the 
stand. (J.A. 42-49). The officer testified appellant was co- 
herent and not incoherent (J.A. 50-52). 

The wife was taken to D:C. General Hospital where she 
stayed for five (5) weeks, received: two surgical operations on 
Her arm, thirty (30) stitches in her face and twenty-five (25) 
stitches in her'arm: (J\A. 12). Counsel for appellant objected 
to testimony by a physician from the Hospital regarding the 
nature of these injuries. He argued the testimony was “in- 
flammatory.” The Court ruled the evidence admissible on the 
issue of a deadly or dangerous weapon (J.A. 28). 

At the conclusion of the evidence presented by the prosecu- 
titn, appellant moved: for a judzment of acquittal by reason 
of insanity. Acquittal was refused (J.A. 37-39). Appellant 
presented no evidence, renewed His request for acquittal and 
was‘ again refused’ (JA. 39-40). Appellant requested’ an in- 
struction on insanity (J.A. 41, 42-49). Both parties’ were 
given permission to reopen’ their testimony’ for proof on. the 
issué of insanity. The prosecution returned the arresting offi- 
cét to the stand ds hereinabove described. Appellant intro- 
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duced no witnesses and continued: to offer no evidence. The 
jury was not instructed on the issue of insanity. As to the 
charge given the jury other than this omission, appellant’s 
courisel expressed himself to-be satisfied (J.A. 57). The appeal 
is taken from the conviction for the crime of simple assault. 

STATUTES AND RULE tiVeiVih | 

Title 22 D.C.C. Section 502 provides: | 
Assault with intent to commit mayhem or with dan- 
gerous weapon.—Every person convicted of an assault 
with intent to commit mayhem, or of an assault with 


& dangerous weapon, shall be: sentenced: to imprison- 
ment for not more tham ten years. 


Title 22 D.C.C. Section 504 provides: 


Assault or threatened assault in. a menacing manner— 
Whoever unlawfully assaults, or threatens another in a 
menaeing manner, shall be fined not more than five hun- 
dred. dollars or be imprisoned:not more than twelve meat 
or both. 


Rule 31(c), Federal Rules of Criminal Procedure provide: 


Conviction of Less Offense—The defendant may be 
found guilty of an offense necessarily included in the of- 
fense charged or of an attempt to commit either the offense 
charged or an offense necessarily included therein if the 
attempt is an offense. 


SUMMARY OF ARGUMENT 


In order for insanity to become an issue there must be “eee 
evidence” of insanity in the case. This the record fails to show. 
In facet, the evidence indicates that the appellant was in comi- 
plete control of his mental faculties when engaged i in the crime. 

There has been no showing that the jury panel was in- 
fluenced by the use of the juror’s handbook to the prejudice 
of the appellant. The jury, in faet, followed the instructions: 
of the Court whieh were accepted by appellant without 
objection. 

The Court did not abuse its diseretion in allowing deserip- 
tive evidence; opinion: testimony and the Government the 
right to reopen its case to clarify earlier testimony. 


~_ 
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ARGUMENT 


I 


No Issue of Insanity Was Presented by the Evidence—Neither 
as a Question of Fact nor Law 


Tn two successive points in his brief (Br. pp. 5, 8) appellant 
argues insanity was shown as an issue of fact, or alternatively, 
should have been taken from the jury as a matter of law. 
Neither argument has merit. 

It is not questioned by the Government that, when there 
is some evidence of insanity before the trial court, the sanity 
of the appellant at the time of the offense becomes an element 
of the crime, thereby requiring the Government to prove, like 
all other elements of the crime, the defendant’s sanity beyond 
& reasonable doubt. United States v. Davis, 160 U.S. 469 

- (1895); Tatum v. United States, 88 App. D.C. 386, 190 F. 2d 
612 (1951); Wright v. United States, 102 App. D.C. 36, 215 F. 
2d 498 (1954). It is the function of the trial court to deter- 
mine whether “some evidence” of insanity has been brought 
into the case. Tatum v. United States, supra. The trial court 
did not err in determining that “some evidence” of insanity 
had not been presented. In fact, the evidence indicates that the 
appellant was, while assaulting his wife, in complete control of 
his mental faculties, 

The complainant testified that she was forced to separate 
from her husband because there had been a breakdown in their 
relationship. This happens every day in our society. She also 
indicated that her husband had a temper. Certainly there is 
nothing to show that the complainant was, at any time, afraid 
of the appellant. After the separation, he would call her on 
the telephone two or three times a week and visit her fre- 
quently at her place of residence. Appellant’s wife was never 
asked if she believed her husband had, based on their relation- 
ship, a mental problem. No evidence was presented to indi- 
cate how the appellant’s temper manifested itself when 
aroused. Everyone has a temper. It is a basic emotion. In 
and of itself, it is not a basis for a conclusion of insanity unlesg 
found along with other symptoms. 

The appellant argues that his “bizarre” actions in assaulting 
his wife “clearly presented evidence of mental disorder.” The 
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authorities are explicit on this point. The manner in which 
a crime is committed “does not in itself furnish any basis for a 
defense of insanity.” United States v. Lee, 4 Mackey 489, 
495; 15 D.C. 459 (Sup. Ct. D.C. 1886). 
The appellant’s wife did indicate that while she was being 
beaten what her husband was saying made no sense to her 
(J.A. 18). Obviously this was true because she was being ac- 
cused of infidelities, and a failure to work, when, in fact, the 
wife knew neither accusation was true (J.A. 17). When the 
appellant stamped on the witness Smith’s foot, he did so be- 
cause he thought she was going to interfere with his attack on 
his wife. This was shown by his statement to her—to mind 
her own business, plus the fact that she was a friend of his 
wife (J.A. 18, 25, 53). | 
The police officer who placed the appellant under arrest 
found him to be coherent (J.A. 50). Additionally, it might be 
pointed out that immediately thereafter, at the tenth precinct, 
the appellant admitted cutting his wife because he had seen 
her talking to a man. He told the officer he cut her with a 
knife and had thrown it away. These are statements of a 
coherent individual, and indicative of the operations of a ra- 
tional mind. | 
Nothing has been presented in this case to demonstrate 
“some evidence” of insanity. There has been nothing of this 
nature adduced through witnesses. Their testimony negatived 
any such existence of mental disorder at the time of the crime. 
No psychiatrist has taken the stand. The appellant offered no 
evidence on this issue but relies on an attempt to extract it 
from the Government’s case. The record does not reflect a 
request by the appellant for a mental examination as he has a 
right to have, under Title 24, Section 301 of the District of 
Columbia Code. Tatum states that the function of the trial 
court in regard to insanity is to determine whether that issue ig 
brought into the case by evidence. The trial court correctly 
found no evidence of insanity here; therefore no necessity to 
grant appellant’s motion for a directed verdict, or to charge 
the jury on insanity. 
* See Wright v. United States, supra, and Lebron v. United States, 97 App. 


D.C. 133, 229 F. 2d 16 (1955). Compare Heidman v. United States, — U.S., 
App. D.C. —, 259 F. 2d 943 (1959). 
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Knowledge of the Juror’s Handbook by the Jury Did Not 
Deprive Appellant of a Trial by an Impartial Jury 

Appellant argues “the jury: panel was disqualified by the in- 
fluence of a juror’s handbook (Br. p. 9). This argument, is 
unrealistic and without merit. 

This handbook was prepared: by the Committee on Improv- 
ing the Administration of Justice working in conjunction with 
the American Bar Association. It isa guide to the duties of a 
juror. This handbook cannot. cover all eases but rather is to 
be used as an aid to the layman unfamiliar with court pro- 
eédures who suddenly finds himself setting as the trier of the 
facts. It has not been prepared as a set of instructions for 
jurors to-use as an aid in deciding the guilt or innocence of an 
individual defendant® United States v. Allied Stevedoring 
Corporation, 258 F. 2d: 104 (2d Cir. 1958). 

The record in this case is completely devoid of any evidence 
that a member of the jury, because he read the handbook, was 
influenced. to determent of the appellant. On voir dire the ap- 
pellant asked. the following questions: 


“T gather that all of you would be inclined to follow 
the suggestions contained in the handbook and conduct 
yourselves as jurors as the information contained in the 
handbook would like you to conduct yourself.” (J.A. 
4) (Emphasis supplied.) 

In order to make sure that none of the appellant’s rights were 
to be abridged, the trial court interrogated the panel further: 

“Ts there any member of the panel who would not 
follow the law as I give it to you, if it appeared: that 
there was something in the handbook which might be 
in conflict with the law as I give it to the Jury? 

I take by your silenee that none of yeu would be so 
disposed?” (J.A. 6) 


* See also the concurring opinion of Chief Judge Duffy in United States v. 
Gordon, 253 F. 24.177 (7th Cir. 1958) for a complete discussion on the back- 
ground of the handbook and an explanation of its use asa broad orientation 
of jurors. 
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This dileviates any possibility of the } jury's following the hand- 
book rather than the instructions given by the Court. The 
handbook, itself, ‘cautions the jurors:to follow the law.as: sinen 
by:theicourt ‘(H-2). 

In the ease:at bar, ‘the appellant had no objection tothe i ine 
structions given by the Court, exeept the failure to instract-on 
insanity (J.A. 57). Horton v. United States, 256 ¥F.:2d 188° 
(6th Cir. 1958). Ia the ‘light of the comprehensive charge 
given the jury ‘itcannot ‘be said that they were not completely 
and ‘correctly instructed on the applicable law. It is legally 
presumed that the jury followed the instructions .as given. 
Opper v. United States, 348 US. 84, 95 (1954). The record 
does not show the contrary. 
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Appeliant’s Complaints Regarding Several Isolated “Bits” of 
Testimony Are Without Merit. In Any Event There Was Se ; 
Prejudice. 


Appellant was charged and tried for the offense of nora 
with a dangerous or deadly weapon. He was acquitted of that 
charge, although convicted of simple assault. Many of the 
alleged errors recited -by appellant (and hereinafter set forth) 
were connected only with the offense of which appellant was 
acquitted by thejury. There isno apparent-tendency for such 
evidence to have prejudiced him in his defense on the mis- 
demeanor of which he was convicted. Thus, even if such mat- 
ters could be said to be error, all possible prejudice is absorbed 
in the acquittal of the felony. 

On appeal (Br. p. 10) and in the trial (J.A. 12) appellant Be 
jeeted to certain testimony on the basis that it was inflamma- 
tory. The witness simply testified to the fact of two operations 
and total number-of stitches. Clearly, such testimony was not 
infammstory. Forthis same reason, appellant also complained 
(J.A. 24) of testimony about a “puddle of blood” (Br. p. 10- 
11). Such testimony was relevant to the issue of the time and 
nature of injuries, but was barely mentioned in the testimony, 
For this same purpose the testimony of the physician who 
treated the i injuries of appellant was also relevant and proper: 
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There was no error or prejudice from receipt of any of this 
testimony. 

Appellant further complains the treating physician was un- 
qualified to state the nature of the instrument which inflicted 
the injuries treated by him (Br. p. 11). Whether a wit- 
ness is qualified to testify as an expert on a given sub- 
ject is addressed to the sound discretion of the trial court. 
United States v. Freudlich, 95 F. 2d 376 (2nd Cir. 1938); 
Troutman. v. United States, 100 F. 2d 628 (10th Cir. 
1933). Here the doctor testified that he was a physician and 
had been a resident in surgery at District of Columbia Gen- 
eral Hospital since the Ist of July, 1958. It is submitted that 
there was no abuse of discretion in this connection. 

The Government requested the Court to permit Officer 
Owens to clarify, if necessary, his use of the word “coherent” 
in his testimony. It was allowed because the court wondered. 
“whether the officer knew the meaning of the word. Because 
he had testified that the defendant made this confession to him, 
which conflicts with the idea of being incoherent” (J.A. 37). 
This was the only purpose for allowing the officer to retake the 
stand. Considerable latitude in discretion is vested in the trial 
judge in this respect. There is no iron bound rule concerning 
the admission of evidence after both parties have rested upon 
their proof and even after the jury has started to deliberate. 
Henry v. United States, 204 F. 2d 817, 820 (6th Cir. 1953); 
Maupin v. United States, 225 F. 2d 680 (10th Cir. 1955). The 
Court served the ends of justice by allowing the police officer 
to clarify his testimony. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Otiver Gascu, 
United States Attorney. 
Cari W. B: 
JoHN Jupe O’DonnELL, 
Assistant United States Attorneys, 
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Trial by jury is the American democratic way of admin- 
istering justice. In criminal cases, jurors decide whether 
a person should be deprived of his life or liberty. Many 
disputes between one person and another, such as a suit 
for damages caused by an accident and suits on many im- 
portant contracts are also decided by a jury. Consequently, 
jurors constitute an essential part of the judicial machinery. 


By serving on a jury a person performs one of the most 
important obligations of American citizenship, perhaps 
the most vital duty next to fighting in the defense of one’s 
country. No doubt many jurors suffer inconvenience be- 
cause of their service, and some even make considerable 
sacrifice and perhaps undergo hardship. This contribution 
is necessary, however, in order to maintain our institutions. 
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Therefore, persons called for jury duty should not ask 
to be excused except for weighty and urgent reasons. Nor 
should employers request that their employees be released 
except for some grave cause. Under the system now pre- 
vailing in the District of Columbia, no person is likely 
to be required to serve as a juror more than once in five 
years. Therefore, the burden is widely distributed. On 
the other hand, if a person is excused, he may be called 
again within a few months. 


The Court tries to reduce inconvenience to the jurors 
as far as reasonably possible. Whenever they are not 
likely to be needed they are excused from attendance. At 
times, however, jurors are required to remain on hand 
in order that if any trial is completed and a new case is 
started before the close of the day, jurors will be available. 
This is obviously the only way to run the courts so that 
the time of judges, parties, witnesses and jurors will not 
be wasted. 


Jurors should realize the importance of the part that 
they take in the search for justice. They should perform 
their duties conscientiously, seriously, fairly and impar- 
tially, without being swayed by sentiment or emotion, or 
being influenced by any prejudice, likes, or dislikes. They 
must decide cases entirely on the evidence presented to 
them and follow the instructions of the court as to the law. 


In some respects a juror’s duty is like that of a judge. 
In cases in which a judge acts without a jury, he decides 
both what are the facts and what is the law which gov- 
erns. But in cases in which the trial is before a judge and 
jury, the judge decides the law and the jury decides what 
are the facts. Since in many cases the facts are the most 
disputed questions to be decided, the importance of the 
juror’s duty is apparent. 


Some of the cases to be tried by jurors are criminal 
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cases, and others are civil cases. A short description of 
the procedure in each will be given in order that the jurors 
may intelligently follow the proceedings. 


At the opening of a trial twelve jurors are selected to 
try the case. The aim is to obtain a fair and impartial 
jury. For this purpose questions are asked of the prospec- 
tive jurors, either by the judge or by the lawyers. These 
questions must be answered frankly and accurately, bear- 
ing in mind that their object is to determine whether any 
prospective juror is disqualified to sit on the particular 
case or should be excused from participating in the trial. 
The law permits counsel for each party to excuse a certain 
number of jurors. No juror who is excused by counsel 
should feel that this is done on any persona! basis. The 
sole purpose of the procedure is to secure an impartial and 
unprejudiced jury. In fact a lawyer may excuse a juror 
in one case and then in a later case may feel that the 
same juror is entirely satisfactory. 
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Criminal Cases 


In criminal cases prosecutions are brought in the name 
of the Government. The reason is that the person charged 
is claimed to have committed a wrong against the public 
generally. The person charged with a crime is called the 
defendant. 


In a criminal case, the duty of the jury is to decide 
whether the defendant is guilty or not guilty of the charge 
or charges on which he is being tried. Evidence in support 
of the charge is introduced by the Government, which is 
represented by the United States Attorney or generally 
by an Assistant United States Attorney. The defendant 
is represented by a lawyer. 


The order of proceedings is as follows. The Assistant 
United States Attorney makes an opening statement out- 
lining the charge and the evidence by which he intends 
to sustain it. The lawyer for the defendant then has the 
privilege of making a statement in his client’s behalf, or 
reserving the right to do so until a later stage of the trial. 
The Assistant United States Attorney then calls witnesses 
in support of the charge, one by one. After the direct ex- 
amination of each witness by the Assistant United States 
Attorney is completed, the defense counsel has a right to 
cross-examine the witness. The cross-examination may be 
followed by a re-direct examination by the Assistant United 
States Attorney. When the Government finishes its evi- 
dence, the Assistant United States Attorney announces that 
“the Government rests.” This statement means that all of 
the evidence the Government relied on to establish guilt 
has been produced. 


Then the lawyer for the defendant may introduce evi- 
dence. He calls and examines each of his witnesses, one 


C4] 


by one, and each witness is then cross-examined by the 
Assistant United States Attorney. Then the lawyer for 
the defendant may again question the witness. After the 
lawyer for the defendant has finished producing his evi- 
dence or rests his case, the Government is permitted to 
offer testimony in reply or “rebuttal” as it is usually called. 


When all of the evidence on both sides is finished, the 
Assistant United States Attorney and the lawyer for the 
defendant make summing up speeches to the jury, review- 
ing the evidence and arguing the matter from their points 
of view. The Assistant United States Attorney closes in 
reply. The judge then orally instructs or charges the 
jury. Thereupon the jury retires to discuss the case and 
reach a decision which is called a verdict. 


Ciuil Cases 


Every civil case is an individual dispute between two or 
more persons, or between the Government and a person. 
The party who brings suit is known as the plaintiff. The 
party against whom the suit is brought is known as the 
defendant. Both sides are represented by counsel. Most 
civil cases decided by juries involve claims for money 
damages. The function of the jury is to return a verdict 
either for the plaintiff for a certain sum of money, or for 
the defendant. In some cases the defendant makes a claim 

' against the plaintiff, and in such a case it is also possible 
for the jury to find a verdict for the defendant for a specific 
sum of money. 


At the beginning of the trial, counsel for the plaintiff 
makes an opening statement in which he outlines the 
plaintiffs claim and the evidence by which he plans to 
prove it. Counsel for the defendant follows with a similar 
statement from the defendant’s standpoint. 
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Counsel for the plaintiff then calls witnesses, one by one, 
to support the plaintiff’s claim. At the conclusion of the 
direct examination of each witness, he may be cross- 
examined by counsel for the defendant, and may be again 
questioned on re-direct examination by the plaintiff's coun- 
sel. After the plaintiff concludes his proof, counsel for the 
defendant calls witnesses to support his side. Each witness, 
after his direct examination is completed, is cross-examined 
by counsel for the plaintiff, and then may be questioned 
again by defendant’s counsel on re-direct examination. 
After the defense finishes, the plaintiff’s counsel may call 
witnesses in reply or “rebuttal”, as it is generally called. 


Following the close of the evidence, counsel for each 
party makes a summing up speech to the jury in support 
of his side. Counsel for the plaintiff makes the opening 
argument. He is followed by counsel for the defendant. 
Counsel for the plaintiff then makes an argument in reply. 
The judge then instructs or charges the jury. Thereupon 
the jury retires to deliberate and to reach a verdict. 


Every juror must listen and follow the evidence very 
carefully. He must keep an open mind until the end of 
the trial. He should not reach a conclusion until the 
trial ends, 


The jurors must not discuss the case among themselves 
until after the trial ends and they retire to deliberate. 
Upon reaching the jury room, the jurors select a foreman, 
who acts as the presiding officer. In the jury room, every 
juror should be given full opportunity to state and discuss 
his views. Every juror should listen carefully to the views 
of the other members of the jury and consider them with 
an open mind. His final vote should, however, represent 
his own opinion, which, of course, may have been changed 
as a result of the discussion with fellow jurors from that 
first held. 


If the trial is such as to attract public notice either in 
the newspaper or on the radio, the jurors must not read 
newspaper accounts or listen to radio broadcasts concern- 
ing the case. 
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During the progress of the trial, no juror may discuss 
the case with anyone, not even at home with members of 
his family. There is a natural tendency to do so, but it 
must be absolutely overcome. No juror should permit 
anyone to talk to him about the case on trial, and if anyone 
approaches him and attempts to discuss the case with him 
the incident must immediately be reported to the court 
privately. 


It is the duty of every juror to reach his verdict entirely 
on the basis of the evidence introduced at the trial. A 
juror is not permitted to try to get any other information 
concerning the case, or to go alone and inspect the place 
where the accident happened, or a crime was committed 
if he is sitting in a criminal case. If an inspection is neces- 
sary or desirable, the entire jury will be conducted to the 
place for that purpose under the direction of the court 
and in the presence of the judge. 


No juror should enter into any conversation during the 
progress of the trial with any of the lawyers or parties 
connected with the case, or with any witness. While it is 
permissible to exchange ordinary greetings, no further 
conversation is proper. During the jurors’ term of service, 
it is wise for them not to engage in conversation with any 
of the lawyers in the courthouse, as it may happen that 
later in the month, a lawyer who converses with a juror 
may have a case in which that juror is called to serve. 


During trials, the lawyers in the case sometimes ap- 
proach the bench and have a conference with the judge 
in a low tone. The purpose of this procedure is to secure 
a ruling from the judge as to some matter relating to the 
trial, generally as to what may or may not be presented to 
the jury. These conferences, although they may appear to 
the jury to be unnecessary interruptions, frequently result 
in the saving of time in the end. 
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If at any time any question arises in the mind of a juror | 
as to his duties, or if any actions occur which he does not 
understand, he may approach the judge, the clerk, or the | 
United States marshal for the information needed. 


The Court appreciates the service of citizens as jurors | 
and expresses the hope that they will find their experience | 
interesting. | 


